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Bar Association Honors Chief Judge William P. Greene, Jr.
with Presentation of Portrait
Win

by Lou George
The Ceremonial Courtroom of the Court of Appeals
for the Federal Circuit served as the elegant setting for
the portrait presentation of Judge William P. Greene,
Jr., held on September 27, 2011. The program took
place immediately after the annual meeting of the
CAVC Bar Association. In addition to invited guests,
the program was open to the membership of the Bar
Association. The program gave all in attendance the
opportunity to honor the life and work of Judge
Greene, who was appointed to the Court in November
1997 and served as Chief Judge from August 2005 until
his retirement in August 2010. (He currently serves
the Court in a recall capacity.)
Chief Judge Bruce E. Kasold, who was Judge Greene’s
immediate successor as Chief Judge, began the
proceedings. The Honorable William K. Suter, Clerk
of the United States Supreme Court, offered his
remarks, including anecdotes of their experiences
while they both served as Army Judge Advocates.
Gayle Strommen, newly-installed CAVC Bar
Association President, presided over the
much-anticipated “big reveal” of the portrait. The
portrait, by Linda Bruggink, a southern Alabama
portrait artist, certainly impressed those in
attendance. Ms. Bruggink has painted the portraits of
Federal Circuit retired Chief Judge Paul Michel,
current Chief Judge Randall Rader, Judge Pauline
Newman, and former Secretary of State Colin Powell.
The portrait certainly stands well with her other work.
In addition to bringing the viewer a natural likeness
Portrait, continued on page 13.

Bar Association President Gayle Strommen presents
the portrait to retired Chief Judge William P. Greene, Jr.

INSIDE THIS ISSUE
A Message from the Outgoing President. . . . . . .
A Message from the Incoming President. . . . . . .
Report from the Bar Ass’n Annual Meeting. . . . .
Results from the 2011 NVLMCC.. . . . . . . . . . . . . .
An Update on Judicial Vacancies. . . . . . . . . . . . .
A Peek Inside the Rules Advisory Committee. . .
Mitchell v. Shinseki. . . . . . . . . . . . . . . . . . . . . . . . .
DeLisio v. Shinseki. . . . . . . . . . . . . . . . . . . . . . . . .
The Librarian’s Corner. . . . . . . . . . . . . . . . . . . . . .
Review of The Things They Carried. . . . . . . . . . . .
Mason v. Shinseki. . . . . . . . . . . . . . . . . . . . . . . . . .
and more!

2
3
3
4
6
7
8
10
11
12
14

Message from the Outgoing President
It has been a distinct honor to serve as president of
the CAVC Bar Association this past year. There are a
lot of people I would like to thank for their support.
Two individuals who especially deserve
acknowledgement are Chief Judge Bruce E. Kasold,
and the Clerk of the Court, Greg Block. Together, the
Chief Judge and Mr. Block consistently supported the
organization with their time — either attending or
speaking at our events, or by accommodating us with
our many program offerings at the Court. Their
willing support was much appreciated.
I would also like to thank my fellow board members
for their efforts over the past year. Together, we were
able to not only tackle an aggressive educational and
social schedule, but also succeed in providing the
membership a high quality quarterly publication —
the Veterans Law Journal.
As some may recall, upon becoming president in
September 2010, I advanced an ambitious agenda —
we would attempt to sponsor an event every 4-6
weeks. With the Board’s enthusiastic support, I am
proud to say that we kept the promise and achieved
our goal: Following our 2010 annual meeting in late
September, we published our fall edition of the
Veterans Law Journal in October; in November, we
sponsored a happy hour/social; in December, the Bar
Association hosted a program featuring three
members of the BVA; in January, we hosted a program
featuring VA’s Regulation Rewrite Project; we also
published the winter edition of the VLJ; in February,
we sponsored a social at the Occidental Grill, where
we also paid tribute to James Terry, the retiring
Chairman of the BVA; in March, we published the
spring edition of the VLJ and hosted a panel
discussion focusing on the proposed changes to the
Court’s Rules of Practice and Procedure; in April we
hosted part two of the program featuring VA’s
Regulations Rewrite Project; in early June, we
sponsored another happy hour/social; in early August,
we published our summer edition of the VLJ; and
finally, in late August, we sponsored a program
featuring the Court’s Clerk, Mr. Greg Block, as well as
two of his top front-office supervisors.
Thank you again for your support this past year. It
was a rewarding experience for me, and I hope I
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fulfilled your expectations and carried out my duties
in keeping with the office. As we look forward, I am
confident that the new president, Gayle Strommen,
will take the Bar Association to new heights as she
continues to advance the goals of our worthy
association. #
Glenn R. Bergmann
Partner - Bergmann & Moore, LLC.

*** Mark Your Calendar !!!!! ***

Tips on Effective Oral
Advocacy Program
When: Tuesday, Jan. 10, 2012, at 2:00 p.m.
Where: The courtroom of the CAVC on the
11th Floor of 625 Indiana Ave., N.W.,
Washington, D.C.
President-Elect James Ridgway will do an encore
presentation of his popular May 2010 program based
upon experience as an Assistant State's Attorney
arguing several dozen cases before the Illinois Court
of Appeals and Illinois Supreme Court.
To attend either in person or by teleconference, rsvp
to Gayle Strommen at <Gayle.Strommen@va.gov>.

Message from the Incoming President
I am excited to be serving as president of the Bar
Association over the next year, and continuing the
good work done by my predecessors. My goal for the
next year is to maintain the momentum of the past
year; to have regular programs, both educational and
networking; to look at our internal processes to make
some improvements behind the scenes; to continue
our outreach to law schools about the exciting field of
veterans law; and to have the Bar Association sponsor
or participate in programs for veterans.

Association leadership positions for the 2011-12 year.

My presidency got off to a great start. In September I
had the honor of presenting a portrait of retired Judge
William Greene to the Court on behalf of the Bar
Association. As those of you who were able to attend
the Portrait Ceremony and reception that followed
know, it was a wonderful event.
In October, we had our third annual National
Veterans Law Moot Court Competition. This year, the
NVLMCC had more teams participating than ever
before and we hope to have even more participation
next year by moving the competition into early
November.

Additionally, in the spring, given that there will not
be a Judicial Conference in 2012, we are planning to
try to fill that gap with a one-day Continuing Legal
Education seminar. We welcome input on which
aspects of veterans' law practice would be most
beneficial at this seminar, so if you have suggestions,
please let us know.

As for future programs and events, in early January we
are going to reprise our Tips on Effective Oral
Advocacy Program. In the new year, we hope to
sponsor a program with Department of Justice

attorneys who represent VA before the Federal
Circuit, coordinate a happy hour with the Federal
Circuit Bar Association's Administrative Law section,
have personnel from the Veterans Benefits
Administration discuss the many new initiatives being
developed to improve the claims adjudication process,
and have an opportunity to hear from the new head of
VA's Pension and Fiduciary Service.

As I said in the beginning, I am looking forward to the
next year and keeping the momentum of our
Association going. There will definitely be
opportunities for bar members to step up and
participate. The Association will keep you informed,
and we look forward to seeing and hearing from
you. #
Gayle Strommen
President, CAVC Bar Association

Report from the Bar Association’s Annual Meeting
The Bar Association held its Annual Meeting on
September 27, 2011, at the Howard T. Markey National
Courts Building. The meeting was held in
conjunction with a ceremonial session of court, where
the Bar Association presented to the U.S. Court of
Appeals for Veterans Claims the commissioned
portrait of Judge William P. Greene, Jr.

As officers of the Board of Governors, James Ridgway
was voted in as President-Elect, Sandra Wischow as
Secretary, and Bradley Hennings as Treasurer. The
following individuals were elected to serve, or
continue their service, on the Board of Governors:
Virginia Carron, Louis George, Virginia Girard-Brady,
Bradley Hennings, Alice Kerns, and Jennifer Zajac.

The Annual Meeting opened with a call to order by
departing President Glenn Bergmann, and unanimous
approval of the minutes from the September 30, 2010,
Annual Meeting. Outgoing Treasurer, Alice Kerns,
provided the Treasurer's Report, noting that the
finances of the Bar Association were in order, that the
portrait had been paid for in full, and that we were
starting the fiscal year with deposits of nearly $40,000.
The election results were then announced for Bar

Before turning over the leadership to the incoming
president, Glenn Bergmann publically thanked the
Board of Governors and all members of the
Association who contributed to the successes of the
prior year. When he took office in the fall of 2010,
Glenn shared his goal: to provide a Bar Association
program every 4-6 weeks. True to that promise, the
2010-11 year was jam-packed with educational and
Annual Meeting, continued on page 15.
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Ten Law Schools Participate in the
Third Annual National Veterans Law
Moot Court Competition
by Victoria Moshiashwili
On October 15 and 16, 2011, the Court and the CAVC
Bar Association co-sponsored the third annual
National Veterans Law Moot Court Competition
(NVLMCC), formerly named the Veterans Law
Appellate Advocacy Competition, which was hosted
by the George Washington University School of Law.
Fourteen teams from ten different schools
participated.
The two-person teams addressed two issues in the
fictional case of Shinseki v. Thomas before the
Supreme Court. In the fact pattern, U.S. Air Force
veteran Clancy L. Thomas was diagnosed with
schizophrenia during service, and was given a medical
discharge and granted service-connected disability
benefits. He later developed tremors that he
attributed to the medication he was prescribed for his
service-connected schizophrenia, and filed an
informal claim for disability compensation for the
tremors, based on a theory of secondary service
connection. After evidentiary development, VA
denied the claim on the basis that Mr. Thomas’s
tremors were not related to his schizophrenia
medication. After a Board remand, a specialist opined
that the tremors were not connected to the
medication, and Mr. Thomas submitted a lengthy
document labeled “interrogatories,” in which he
noted additional symptoms and referred to a possible
financial connection between the specialist who
provided the opinion and the drug company that
produced his medication. Mr. Thomas appealed to
the CAVC and argued that VA had violated his Fifth
Amendment right to due process because it did not
require the specialist to answer his interrogatories.
The CAVC affirmed the Board’s decision, and Mr.
Thomas appealed to the Federal Circuit, which
vacated the decision below, concluding that Mr.
Thomas did have a due process right to information
regarding the potential bias of a medical expert who
provided evidence on which his claim turned. VA
appealed the Federal Circuit decision to the United
States Supreme Court, which granted certiorari on the
following two questions:
1. Does an applicant for veterans disability
compensation have a property interest in the
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prospective receipt of those benefits that is protected
by the Due Process Clause of the Fifth Amendment?
2. Assuming that the first issue were decided in the
claimant’s favor, does an applicant for veterans
disability compensation have a constitutional due
process right to have interrogatories answered by a
physician who provides a medical opinion pursuant to
the Department of Veterans Affairs’s duty to assist
claimants in developing evidence necessary to decide
a claim?
Each team was assigned to represent either the
Secretary as petitioner or the veteran as respondent in
briefing, and worked from August through September
drafting briefs. However, each team had to argue
both sides during the two preliminary rounds. The
sides for the semi-final and final rounds were assigned
at random.
The third-annual NVLMCC was another resounding
success in introducing students to veterans law and
bringing together practitioners from all areas of
veterans law. The briefs, the preliminary argument
rounds, and the semi-final rounds were judged by
Court staff, VA attorneys, and experienced veterans
law practitioners. The final round was judged by a
panel of judges from the CAVC, comprising Judges
Moorman, Lance, and Davis. Best Petitioner’s Brief
was awarded to Diana Evans and John Henley of
Stetson University College of Law. Best Respondent’s
Brief was awarded to Emily Chambers and Jeffrey
DeSousa of the Georgetown University Law Center.
The semi-final rounds included a team each from the
Georgetown University Law Center and Stetson
University College of Law, and two teams from
Florida Coastal School of Law. The other schools
participating in the competition were the George
Washington University Law School, the John Marshall
Law School, Mississippi College School of Law, South
Texas College of Law, Thomas M. Cooley Law School,
the University of Detroit Mercy School of Law, and
the University of Virginia School of Law.
Ultimately, the Georgetown team of Emily Chambers
and Jeffrey DeSousa won out as the overall
champions. For the first time, the award for Best
Individual Oral Advocate was a tie and the title was
awarded to both Emily Chambers of the Georgetown
University Law Center and Diana Evans of the Stetson
University College of Law.
NVLMCC, continued on page 5.

NVLMCC, continued from page 4.
Reactions from the students and the judges were
resoundingly positive. Many students were excited to
learn that questions relating to due process are an
ongoing, new issue for the Court after the Federal
Circuit’s decisions in Cushman and Gambill. The
judges were very impressed by the outstanding quality
of advocacy displayed by the students, especially
those who qualified for the elimination rounds on the
second day. In addition to the competition itself, the
participants enjoyed red carpet treatment from the
George Washington University School of Law, which
not only provided facilities and support staff for the
preliminary rounds on Saturday, but also treated
everyone to excellent spreads of refreshments
throughout the competition.
Once again, the competition was made possible by
the extraordinary efforts of dozens of members of the
CAVC and the Bar Association. It would not have
happened without the tireless efforts of Alice Kerns,
who coordinated the logistics that went into making
the event happen, and James Ridgway, who once
again drafted the problem, helped grade the briefs,

Judge Moorman and NVLMCC Director James Ridgway
congratulate Jeffrey DeSousa and Emily Chambers of
the Georgetown University Law Center, the 2011
Champions and winners of the award for Best
Respondent’s Brief.

and tabulated the results throughout the weekend. Of
course, the ultimate credit for this success must go to
all of the volunteers who stepped up to act as judges,
hosts, and staff before and during the competition.
As we look forward to a fourth competition in 2012,
the Bar Association is already seeking volunteers to
help with preparations. If you would be interested,
please contact the CAVC Bar Association’s Law School
Outreach committee through
JRidgway@uscourts.cavc.gov. In particular, the
committee is seeking those who would be interested
in helping to (1) make the necessary arrangements
with the host school, (2) coordinate volunteers to
judge briefs and oral argument, (3) assist with drafting
and reviewing the competition problem, and (4)
review and update the rules of the competition. Even
if you were not able to volunteer, we encourage you to
contact your alma mater or local law school and
encourage them to sign up in the spring, once
registration is open for next year’s competition. #
Victoria Moshiashwili is a staff attorney with the
CAVC.

Judge Moorman and NVLMCC Director James Ridgway
congratulate John Henley and Diana Evans of Stetson
University College of Law, the 2011 finalists and the
winners of the award for Best Petitioner’s Brief.
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More News on Judicial Vacancies
Following the June nominations of Margaret “Meg”
Bartley and Gloria Wilson Shelton to the CAVC,
which was reported in the Summer 2011 VLJ issue, the
White House has announced the nomination of Coral
Wong Pietsch. Her nomination has been designated
as filling the vacancy created by the retirement of
Judge William P. Greene, Jr. She retired from the
Army in 2007 as a brigadier general after serving in
the Judge Advocate General Corps since 1974. Since
her retirement, she has been living in Hawaii, where
she has worked as a civilian attorney for the Army.
She has also served on the Hawaii Civil Rights
Commission.
Since the final nomination, the Senate Veterans
Affairs committee announced on December 6 that it
will hold a hearing on December 14. The sudden
movement may be related to the completion of
Chairman Patty Murray's work on the now-defunct
budget “supercommittee.” However, it then
postponed the hearing indefinitely on December 8.
In any event, any hearing is no guarantee of a prompt
vote by the committee or the full Senate. The
authorization to increase the CAVC to nine judges,
which was part of the Veterans Benefits Improvement
Act of 2008, will expire at the end of next year if those
positions are not filled.

Coral Wong Pietsch was nominated
to the CAVC on November 1, 2011.

There have also been additional changes at the
Federal Circuit. Evan J. Wallach was sworn in on
November 18, 2011, after having been nominated on
July 28. Judge Wallach had been on the Court of
International Trade for sixteen years. Judge Wallach
served in the Army from 1969 to 1971, and was
awarded numerous citations for his service in
Vietnam, including the Bronze Star. Aside from his
expertise in international trade, he has extensive
experience teaching and writing on the law of war.
In addition to the appointment of Judge Wallach, on
November 10, 2011, the White House withdrew the
nomination of Edward C. DuMont, which had been
pending for nineteen months. The same day, it also
nominated Richard Gary Taranto to the final vacancy
on the Federal Circuit. Taranto is an expert in
intellectual property and an experienced Supreme
Court advocate, having argued nineteen cases there.
However, he does not appear to have a military
background or any experience in veterans law. #
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Senator Harry Reid helps swear in Evan J. Wallach as the
newest member of the Federal Circuit.

A Peek Inside . . .
the Rules Advisory Committee
by Linda E. Blauhut
It should not surprise anyone that the Court’s Rules
Advisory Committee (RAC) was created and
empowered by a Court rule. Rule 40 provides that the
Court will have a committee “to study and advise the
Court on possible changes to Rules of the Court,
either sua sponte or at the request of the Court. The
Committee will submit its recommendations to the
Chief Judge through the Clerk.” See Rule 40(a). The
rule further provides that the committee will have
nine members, including the chair, and that at least
two members “will be attorneys employed by the
Department of Veterans Affairs.” See Rule 40(b).
In practical terms, what does this mean? It sounds
mysterious — what does the RAC do? The activity of
the RAC leading to the recent changes to the Court’s
rules can provide some illustration. As members of
the CAVC Bar Association are aware, the Court
implemented an entirely new set of rules in
September 2011. The RAC was asked by the Board of
Judges to begin reviewing and commenting on a prior
version of those provisions nearly a year and a half
before, and there is no doubt that the Board of Judges
was working on the changes long before that. Under
the leadership of the prior chair, Joan Moriarty, the
RAC met regularly throughout the summer of 2010
and provided formal comments to the Board of
Judges, through the Clerk of the Court, early in the
fall of 2010. The judges likely took counsel from
multiple sources, because when the proposed rules
were made available for public comment, they
differed in some ways significantly from what the RAC
had reviewed earlier. Months later, after the judges
had considered the submissions from the public and
made additional changes, the Committee was again
called upon to review an updated version of the
proposed rules, and again in the summer of 2011 we
met and provided formal comments for the Clerk to
present to the Board of Judges. The Court made
additional changes and issued its final version of the
rules, effective September 15, 2011.
As you can see from this timeline, the RAC was one
part of the process, but the process is not one of direct
communication and feedback with the Court. It
should be difficult to find RAC fingerprints in the
final product for good reason: the Court’s rules are

the Court’s and the Court’s alone. The Rules Advisory
Committee is just that, advisory. There is no
requirement that the Board of Judges heed any advice
of the Rules Advisory Committee. However, we do
our best to offer timely, thorough, and thoughtful
commentary on the proposals that are presented to
us. We strive to consider the needs and situations of
practitioners who represent both veterans and the
government, as well as the needs of practitioners from
all manner of firms and locations, and we do our best
to try to help the Court avoid unintended
consequences.
So, who are “we”? I am currently the chair of the
Committee, but that title would be meaningless if the
Committee did not have such capable and cooperative
members. Louis George, from the National Veterans
Legal Services Program, is our current secretary.
Glenn Bergmann, an attorney in private practice, sits
on the committee, as do private attorneys Todd
Wesche and Amy Kretkowski. Committee member
Peter “Bo” Rutledge is a law professor at the
University of Georgia, Thomas Sullivan is with VA
Group VII, and Laura Eskenazi is with the Board of
Veterans’ Appeals. The Committee communicates
with the Board of Judges through the Clerk, Greg
Block. Mr. Block attends all RAC meetings, and
participates in our discussions. This group of
practitioners is bright and engaging, and while we
take our duty to the Court seriously, we also manage
to laugh a little along the way.
Finally, I want to note that I am fairly new to the RAC,
having been initially appointed in 2009. In November
2010, I was honored to be appointed by the Chief
Judge to the role of chair, following Joan Moriarty of
VA Group VII. No description of the Rules Advisory
Committee would be complete if it failed to note her
contributions. As you can see, the RAC operates
quietly and “behind the scenes,” but that does not
mean it is easy. Ms. Moriarty served on the
Committee for well over a decade, and that service
was exemplary. I am grateful to her, and to all the
RAC members, for their devotion to the task in the
service of the Court. #

Linda E. Blauhut is Associate General Counsel,
Paralyzed Veterans of America.
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Painful Motion and Functional Loss
when Rating Musculoskeletal
Disabilities
by Bradley Hennings
Reporting on Mitchell v. Shinseki, __ Vet. App. __, No.
09-2169 (August 23, 2011).
In Mitchell v. Shinseki, decided on August 23, 2011, the
Court held that pain itself does not rise to the level of
functional loss under VA regulations applicable to the
musculoskeletal system; pain must affect some aspect
of the normal working movements of the body in
order to constitute functional loss.
The case involved the appeal of veteran Tyra K.
Mitchell. In a February 2009 decision, the Board
denied the veteran’s claim for entitlement to an initial
disability rating in excess of ten percent for residuals
of reconstructive surgery of the anterior cruciate
ligament (ACL) of the left knee. During a January
2006 examination, a VA examiner noted complaints
of intense pain with standing, walking, and
movement that affected employment and other
activities. Range of motion of the left knee was
extension to zero degrees, flexion passively to 100
degrees without pain, and active flexion to 115 degrees
with pain. A subsequent October 2006 VA
examination found 90 degrees of flexion and
extension lacked five degrees. The examiner noted
“all of these motions appeared to be painful”
and”tenderness and swelling along the lateral joint
line,” but indicated that “the range of motion was not
additionally limited following repetitive use.”
The Board denied an evaluation in excess of ten
percent under Diagnostic Code (DC) 5014 for
osteomalacia, rated as degenerative arthritis under
5003. The Board found that a compensable rating
under DCs 5260 and 5261 was not warranted, and that
ten percent was the appropriate rating for painful
motion. The Board found that, even considering
functional impairment due to pain on motion,
weakened movement, excess fatigability, diminished
endurance, or incoordination, an evaluation in excess
of ten percent was not warranted, citing 38 C.F.R. §§
4.10, 4.40, 4.45, and 4.59, and DeLuca v. Brown, 8 Vet.
App. 202 (1995).
Ms. Mitchell argued that she was entitled to the
maximum disabilities ratings under DCs 5260 and
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5261 (30 percent and 60 percent, respectively), on the
basis that she experienced pain throughout the entire
range of motion of the left leg and that painful
motion is deemed to be limited motion. The Court
sought supplemental briefs on the following
questions: (1) Does any pain throughout a body part’s
range of motion constitute a “functional loss” that is
compensable under the VA disability system, or must
there be a certain threshold decree of pain (e.g.,
moderate pain or severe pain) in order for functional
loss due to pain to arise?, and (2) If functional loss
must be based on some degree of pain, must that
degree be objectively evaluated, and, if so, how?
Ms. Mitchell responded that functional loss results
when pain reduces normal excursion, strength, speed,
coordination, or endurance. A subjective assertion by
a claimant and descriptions of pain by the examiner
are insufficient to constitute functional loss, and pain
must be supported by adequate pathology confirmed
by visible behavior of the claimant undertaking the
motion. Therefore, once pain is established and
crosses the VA-established threshold that denotes
functional loss, the examiner must determine the
exact point at which pain sets in, and the adjudicator
must apply the rating schedule to the facts based on
the point within the arc of motion where the veteran
first experienced pain. Ms. Mitchell asserted that, as
there was pain throughout the entire range of motion,
she therefore experienced a functional loss
throughout the entire range of motion.
The Secretary agreed that functional loss must be
objectively supported by pathology and visible
behavior, and pain on motion does constitute
functional loss that is compensable under the
disability system. However, when there is no actual
or compensable limitation of motion, compensation
for such pain is limited to ten percent per joint.
Otherwise, painful motion without loss of motion
does not equate to a functional loss. The Secretary
argued that the veteran’s interpretation would lead to
absurd results, in some cases permitting claimants
with slight pain but no limitation of a joint’s range of
motion to obtain a disability rating higher than the
rating assigned to a claimant with actual limitation on
range of motion.
The Court examined 38 C.F.R. § 4.40 and determined
that the manifestations of functional loss included
decreased or abnormal excursion, strength, speed,
Mitchell, continued on page 9.

Mitchell, continued from page 8.
coordination, or endurance. The causes of functional
loss were missing bones or muscles, deformity,
defective innervations, or pain. Therefore, pain is
considered a cause, not simply a manifestation, of
functional loss. The Court also examined 38 C.F.R. §
4.45 and discussed functional loss as it specifically
relates to joints. This section discusses factors that
are important to evaluate the disability and include
the following: less or more movement than normal,
weakened movement, excess fatigability,
incoordination, and pain on movement that affects
stability, standing, and weightbearing. The Court
noted these factors closely parallel the factors of
§ 4.40.
The two sections (§§ 4.40 and 4.45) read together
make clear that pain must be considered capable of
producing compensable disability of the joints.
Schafrath v. Derwinski, 1 Vet. App. 589, 592 (1991).
The Court in Schafrath stated that “functional loss
due to pain is to be rated at the same level as the
functional loss where flexion is impeded,” and
considered it a logical observation that a functional
loss caused by pain must be rated at the same level as
if that functional loss were caused by some other
factor and actually limited motion. The Court also
noted that DeLuca further addressed this and
provided guidance as to how functional loss due to
pain should be rated. The Court in DeLuca found the
VA examination to be insufficient because the
examiner did not determine whether there were
additional functional loss from pain, and the Court
remanded the case, stating that the examiner must
express an opinion on whether pain could
significantly limit functional ability during flare-ups
or when the arm is used repeatedly over a period of
time.
The Court in this case indicated that the veteran did
not mention DeLuca or the regulations but relied on
Lichtenfels v. Derwinski, 1 Vet. App. 484 (1991), which
on its face appeared to support her argument;
however, when examining DC 5003 and the
regulations, the Court explained that the holding of
Lichtenfels is narrower than the veteran suggested.
For the knee, a noncompensable rating under DCs
5260 and 5261 is a prerequisite for compensation
under the second or third parts of DC 5003. The
Court also disagreed with the veteran’s argument to
expand the holding of Lichtenfels and Hicks v. Brown,
8 Vet. App. 417 (1995), namely that painful motion

equals limited motion-to instances other than in the
context of evaluation of arthritis as shown by x-ray
evidence under DC 5003. The Court found that
nothing in the case law supported the assertion that
she should obtain maximum ratings under DCs 5260
and 5261 just because she has pain throughout the
range of motion.
The Court found the Secretary’s argument persuasive
that Ms. Mitchell’s interpretation that equates painful
motion with limited motion would have absurd
results, i.e. a veteran with no actual limited motion
but pain throughout all ranges of motion would
receive a higher rating than a veteran with actual
limited motion with pain beginning at a certain point.
The Court therefore held that pain itself does not rise
to the level of functional loss under VA regulations
applicable to the musculoskeletal system. Rather,
pain must affect some aspect of “the normal working
movements of the body,” such as “excursion, strength,
speed, coordination, and endurance” (38 C.F.R.
§ 4.40), in order to constitute functional loss.
The Court turned to whether the VA examination in
this case was adequate. It explained that, in the
context of functional loss, DeLuca stands for the
proposition that, when pain is associated with
movement, an examination must comply with § 4.40
and the examiner must be asked to express an
opinion on whether pain could significantly limit
functional ability during flare-ups or when the arm is
used repeatedly over a period of time to be adequate.
The determinations should, when possible, be
portrayed in terms of degree of additional range of
motion loss due to pain on use or during flare-ups.
The October 2006 VA examination in this case did
not do so or otherwise explain why such details could
not be provided. Here, the VA examination provided
range of motion results and noted that range of
motion was not additionally limited following
repetitive use.
The Court indicated that, had there been no
subjective complaints of pain, the examination report
would likely have been adequate. However, in this
case, twice there were notations that the veteran
experienced pain, and there was no finding as to
degree of range of motion loss due to pain as required
by DeLuca. Therefore, it was unclear at what point
the veteran experienced limitation of motion
specifically attributable to pain. This finding allows a
Mitchell, continued on page 10.
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Mitchell, continued from page 9.
rater to get a clear picture of disability, the extent to
which pain is disabling, and ensure that disabling
effects of pain are properly considered when
evaluating functional loss due to pain that is
attributable to a veteran’s disability. The Court also
found the examination inadequate because the
examiner did not discuss whether any functional loss
was attributable to pain during flare-ups, noting Ms.
Mitchell’s assertions regarding flare-ups.
The Court vacated and remanded the Board’s
decision. It found that the October 2006 medical
report relied on by the Board was inadequate because
the examiner failed to address any range-of-motion
loss specifically due to pain and any functional loss
during flare-ups; therefore, the examination lacked
sufficient detail necessary for a disability rating, and it
should have been returned for the required detail to
be provided, or the Board should have explained why
such action was not necessary. #
Bradley Hennings is an Associate Counsel at the Board
of Veterans’ Appeals.

CAVC Discusses when a Claim for
Compensation for One Condition May
Raise a Claim for Service Connection
for Another Condition as
the Primary Cause
by Gayle Strommen
Reporting on DeLisio v. Shinseki, 25 Vet.App. 45
(2011).
In DeLisio, the Board denied an effective date prior to
April 18, 1983, for service connection for a low back
disorder, denied entitlement to a disability rating in
excess of 20 percent for the period from April 18, 1983,
to November 17, 1988, and greater than 60 percent for
the period from November 18, 1988, for a lower back
disorder, and granted an effective date of June 5, 2005,
but no earlier for service connection for diabetes and
peripheral neuropathy secondary to diabetes. With
regard to his peripheral neuropathy and diabetes
claims, Appellant asserted on appeal that he was
entitled to an effective date in October 1980, when he
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filed a statement requesting benefits for left-leg
numbness, amongst other things. At oral argument,
the issue was whether a disability that is secondarily
service-connected can have an effective date earlier
than the date a claim was filed explicitly for the
primary service-connected disability.
Judges Kasold and Hagel, with Judge Lance
concurring in the result, vacated and remanded the
Board’s findings as to the effective dates for diabetes
and peripheral neuropathy, and the Board’s denial of
a rating in excess of 60 percent for a lower back
disability for the period from November 18, 1988. The
Court affirmed the rest of the Board’s decision. With
regard to Appellant’s diabetes claim, the Court found
that Appellant was a Nehmer class member, and
remanded for the Board to determine if the symptoms
he suffered prior to his initial diagnosis of diabetes in
2000 warranted an earlier effective date. With regard
to his lower back claim, the Court determined that
the Board did not adequately address Appellant’s
possible entitlement to an extraschedular rating or a
total disability rating due to individual
unemployability for the period after November 18,
1988. As for his peripheral neuropathy claim, the
majority held that, when a claim is pending and
information obtained reasonably indicates that the
claimed condition is caused by a disease or other
disability that may be associated with service, VA
generally must investigate the possibility of secondary
service connection, and, if that causal disease or
disability is, in fact, related to service, then the
pending claim reasonably encompasses a claim for
benefits for the causal disease or disability, such that
the effective date of benefits for the causal disability
can be as early as the date of the pending claim. On
the other hand, the Court emphasized that it was not
holding that a claim for benefits reasonably
encompasses a claim for unclaimed disabilities that
are not the cause of the condition for which benefits
are sought, or for unclaimed disabilities that arise as a
result of the condition for which benefits are sought.
In his concurrence, Judge Lance felt that the majority
used an “unnecessarily difficult analysis” to reach the
result, and that, under 38 U.S.C. § 5110(a), the
effective date is based on the facts found and the date
of receipt of application, and the Secretary cannot add
conditions beyond those set in the statute. #
Gayle Strommen is a Deputy Assistant General
Counsel in VA’s Office of General Counsel, Professional
Staff Group VII.

The Librarian’s Corner:
Bye-Bye Boolean
by Allison Fentress
You may have heard about the changes coming to
both Westlaw and Lexis. Basically, they have thrown
in the towel on the old “terms and connectors”
method of searching in favor of the Google model - let
us call it the One Box Search Method (OBSM). I kind
of hate to see that happen. I like Boolean searching.
Terms and connectors are my friends.
Because I am a federal librarian and we are currently
negotiating the terms of our contracts, I am not able
to discuss or disclose any of the pricing details. What
I can do is highlight what is available as public
information, and talk about it in general terms.
Westlaw Next was introduced in February 2010, with a
new search engine that claims to be much faster and
more accurate than the old one. You no longer have
to first choose a database; you just type what you
want in the box and hit Enter. It searches across all
databases, and presents the results in order of
relevance. Because it is searching everything, it pulls
up more results and more secondary sources. This is
fine, but what if you just want one case from the
FMIL-VA database?
Another big difference is the pricing. As I understand
it, now there are charges every time a document is
opened. This is quite a change, and it will be
interesting to see if they get pushback from law firms.
I do not envy law firm librarians who have to justify
every expense when the invoices arrive!
There is an article on this topic by Professor Ronald
Wheeler, the law library director at University of San
Francisco, entitled “Does Westlaw Next Really
Change Everything?”,
http://www.aallnet.org/main-menu/Publications/llj/
Vol-103/2011-03/2011-23.pdf.
If you do not want to read the entire article, there is a
discussion of it at the Law Librarian Blog,
<http://lawprofessors.typepad.com/law_librarian_blo
g/2011/03/westlawnext-redux.html>.
Now for Lexis: They are coming out with their own
OBSM called Lexis Advance. This is not available yet,
but will operate under a similar method of searching
across everything with a stronger search engine.
There is no information yet on the pricing structure.
However, Lexis came out with a product in 2010 called

Lexis Advance for Solos with — dare we say it — flat
rate pricing. There is a really good description of it at
3 Geeks and a Law Blog,
<http://www.geeklawblog.com/2010/10/lexis-advance
-for-solos-what-it-is-what.html>, or you can learn
more and see a demo at:
<http://www.lexisnexis.com/newlexis/advance/>
I am old school. I learned Westlaw and Lexis back
when they were both DOS-based with a dedicated
computer, and you really had to know what you were
doing. I can understand the move away from Boolean
searching; I just think it is a shame that the
companies are “dumbing it down” for everyone.
However, the OBSM seems to rule these days. It will
be interesting to see where we stand in five years.
I did not even mention the mobile apps. You are
probably way ahead of me. #
Allison Fentress is the Librarian for U.S. Court of
Appeals for Veterans Claims.

A Note from the CAVC's Public Office
Now that the revised Rules of Practice and Procedure
have been in effective for nearly three months, I have
been asked if there is one Rule more than any other
with which attorneys are not complying. That answer
would be YES–Rule 28(a)(2) & (4)(ii). Rule 28(a)(2)
states that the table of authorities needs to include a
title or description for each document cited to in the
record before the agency. Rule 28(a)(4)(ii) states that
“when citing to the record, citations shall include the
specific page(s) being cited, followed in parentheses
by citation to all pages of the document from which
the referenced pages is cited” (emphasis added).
For example, under Rule 28(a)(2), an entry in the
table of authorities should not just read, “RBA 81-85"
but rather, “Statement of Dr. Holiday, RBA 81-85.” A
citation to that document within the statement of the
case would read, under Rule 28(a)(4)(ii), not “RBA at
83,” but rather “RBA at 83 (81-85).”
Also, please remember, when asking for an extension
of time to file your brief after you have had a briefing
conference, that under Rule 31(a)(i)(B), your brief is
due 30 days after the date of your briefing conference
and not 60 days from when the notice to file the brief
was issued. #
Anne P. Stygles is the Chief Deputy Clerk of Operations
in the CAVC's Public Office.
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Book Review:
The Things They Carried
Tim O’Brien
(Houghton Mifflin, 1990), 246 pp

pre-war rules and truths no longer apply, right and
wrong are no longer identifiable and often exist
within the same experience, and the world can move
from civil to savage and back again in the space of a
moment.

by Virginia A. Girard-Brady

In this context, it is the exchange of things that the
men carry into war, and the things they take out, that
is more compelling. Many arrive with their aptitudes
for love, kindness, and empathy still intact, and leave
with new aptitudes for insensitivity and cruelty, but
also loyalty. Some, unfortunately, also leave empty
handed, like Norman Bowker, who is never able to
regain the part of himself he left in a swampy field
where the Song Tra Bong river had overflowed its
banks, and who eventually succumbs to his demons
in the middle of a pick-up game at the YMCA.

Many of us are already familiar with this book, and
those born many years after the Vietnam War may
have even read it as assigned reading in high school or
college. I initially read the title chapter of this book
as a short story in the late 1980s when it was
recommended to me by my father. At that time, law
school had not yet presented itself as an option, much
less the practice of veterans’ benefits law, which was
still very much in its infancy. In fact, several of the
chapters appeared as short stories in various
publications prior to the publication of the cohesive
collection in 1990. Serendipitously, The Things They
Carried was published the same year that the Court of
Appeals for Veterans Claims (CAVC) began to invent
the wheel of judicial review over VA claims and the
creation of its precedent from whole cloth. Despite
its popularity and now-established reputation as a
literary classic, there seemed to be no harm in
revisiting O’Brien’s stories, just on the off chance that
there are some who have not yet had the opportunity
and good fortune to have read them, and because the
stories and resulting themes are equally relevant
today, if not more, than they were when they were
initially published more than twenty years ago.
The first chapter of the book, which is the title
chapter, provides an inventory of the things that each
man carried with him through the terrain and villages
of Vietnam. Each man carries those things necessary
for survival, including those things that permitted
each of them to retain their pre-war identity, in an
attempt to insulate themselves in some way from the
reality of his circumstances. Through the description
of the things each man carries, both tangible and
intangible, O’Brien sets the groundwork for the
characters and their relative roles within the unit. Rat
Kiley, for instance carries those items necessary to
perform his duties as the medic, including morphine,
malaria tablets, bandages, and brandy. However, he
also carries a sense of humor that sometimes protects
the other members of his unit from becoming too
engaged in the horrors they experience.
O’Brien artfully describes the dichotomous
environment in which the soldiers exist, where the
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The collection is ultimately about the war stories
themselves, and the need to tell them, or not tell
them, depending. O’Brien spends a great deal of time
discussing the difference between a real war story and
one that is not true, and in doing so explains that real
war stories have no moral or point, and are not
actually true. O’Brien explains that this is not because
the story teller is being intentionally deceptive, but
because the teller is simultaneously weaving together
what happened with what seemed to be happening.
Thus, when O’Brien describes an incident in which a
member of their unit is blown into a tree, he describes
it as it seemed to happen, not necessarily how it
actually happened, which is far less important. When
reminded of the event, he does not immediately
remember the violence of it, as much as he
remembers what he was thinking as he removed the
man’s body parts from the tree. O’Brien is otherwise
adamant about the fact that whether a story is
completely fabricated or based upon real events, is
irrelevant, as all stories hold some truth.
O’Brien describes his wartime experiences in a way
that permits him and the reader to disassociate from
the horror that they reveal. This approach rings true
to those of us who deal, in one form or another, with
veterans suffering from post-traumatic stress disorder.
O’Brien provides a clear picture of the manner in
which he and his fellow soldiers employ strategies
that allow them to maintain an emotional distance
from the war around them and carry on their duties,
thus saving their true emotional fallout until they
reach safer ground. As O’Brien’s stories
The Things They Carried, continued on page 13.

The Things They Carried, continued from page 12.

This book is one of the few I would sincerely describe
as a must-read. Even if you have read this book in the
past, it is undeniably worth a re-reading, particularly
if you read it prior to your involvement with VA law.
O’Brien’s ability to effectively balance character
development with a story line, and the effortless
movement between characters and changing points of
view, makes for a satisfying read. If you have an
afternoon to spare, it would be time well spent. #
Virginia A. Girard-Brady is with ABA Legal Advocates,
P.A. in Lawrence, KS.

Portrait, continued from the front page.

demonstrate, they all have it, just with varying
degrees.
When I mentioned to my father that I had chosen to
review The Things They Carried, he mentioned that he
had had the opportunity to see O’Brien read the title
chapter at a conference. O’Brien was asked how he
had remembered, in such detail, all of the items he
had listed. O’Brien responded that he did not. He
made it up. In fact, O’Brien takes at least a couple
opportunities to let us know that he is making most
of it up. This is disconcerting and not a little
disappointing, due to the autobiographical feel of the
book. In one chapter, he describes the violent death
of a fellow soldier and the heartbreaking response of
the deceased’s best friend. At the end of the story,
O’Brien tells us that none of it is true, and that it is all
true. O’Brien explains that a war story that sounds
believable should not be believed, because this means
that there is an aspect of normalcy to it that does not
belong. It is the crazy stories that are more likely to
be true, seasoned with normal stuff to make the crazy
stuff more palatable.
For those of us who spend much of our time dealing
with the question of whether something actually did
or did not happen to a veteran during service,
O’Brien’s disdain for the truth is a somewhat difficult
concept to swallow. However, none of us are immune
to the understanding that individual perceptions and
the passage of time often place the truth somewhere
firmly in the middle, and that this is often as close as
we are going to get to it.

of Judge Greene, the portrait included references to
the important themes in Judge Greene’s life, including
his and his father's service to our country, as
illustrated by glimpses of the “Buffalo Soldiers” seen
in the background of the painting. The painting was
paid for entirely with contributions from the
members of the CAVC Bar Association and other
individuals.
Following Ms. Strommen’s presentation, Chief Judge
Kasold accepted the portrait for the Court, where it
now hangs with the portraits of the other retired
judges of the Court. Chief Judge Greene gave
personal, heartfelt comments and acknowledged the
Court, including his colleagues and law clerks, and
other attendees, as well as his family members in
attendance, including his wife, Madeline, his mother,
and one of his sons. Lucy Gray, a former law clerk to
Judge Greene, spoke on behalf of Judge Greene’s
former staff, many of whom contributed to the
portrait.
Chief Judge Kasold offered his own remarks
acknowledging the accomplishments of Judge Greene,
and adjourned the proceedings. In a reception
immediately following the program, attendees had
the chance to catch a glimpse of the portrait as well as
to meet with Judge Greene and other members of the
Court. Most importantly, the program gave the Bar
Association and its members, as well as the Court and
those close to Judge Greene, the opportunity to reflect
on his accomplishments and honor his years of
service to our country and to our nation’s veterans.
Lou George is a senior staff attorney with the National
Veterans Legal Services Program, in Washington, DC.
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CAVC Address Timing Requirements
for a Valid Fee Agreement for Attorney
Work before VA
by Virginia A. Girard-Brady
Reporting on Mason v. Shinseki, __ Vet.App. __, No.
08-2969 (Oct. 28, 2011).
In a decision issued in May 2008, the Board
determined that the Appellant, an attorney, was not
eligible to receive a contingency attorney fee from
past-due benefits awarded to a veteran he had
previously represented. Specifically, the Board found
that Appellant had not been retained by the veteran
within one year from a June 1997 Board decision that
denied the veteran's claim to reopen a previously
denied claim for a psychiatric disability.
Following the Board's June 1997 decision, the veteran
filed a Motion for Reconsideration, which was
eventually denied in June 1998. However, while his
motion was still pending, the veteran filed a notice of
appeal with the Court of Appeals for Veterans Claims
(CAVC). In August 1998, Appellant entered into a
representation agreement that applied solely to his
representation of the veteran before the Board and
VA Regional Office (RO). The agreement provided
that the veteran would pay Appellant a contingency
fee in the amount of 20% of any past-due benefits
awarded to the veteran; in that case, such amount
would be withheld by VA and paid directly to
Appellant.
In October 1998, the Court vacated the Board's June
1997 decision and remanded the matter for further
development. In December 1998, Appellant filed the
contingency fee agreement with the RO. Appellant
included correspondence with the fee agreement
indicating that, despite the August 1998 date of the
agreement, representation actually began in April
1998.
In May 2000, the veteran terminated Appellant's
services and appointed a service organization as his
representative before the RO. In March 2005, the
veteran was awarded full benefits. The RO initially
found that Appellant was entitled to payment of a
contingency fee. However, the veteran filed a Notice
of Disagreement with this determination, alleging
that Appellant had not represented him since 1999,
and that the award of benefits was attributable to the
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work performed by his service organization, rather
than Appellant.
In May 2008, the Board found, in pertinent part, that
Appellant was not entitled to the contingency fee
because he was not retained by the veteran until more
than a year after the June 1997 Board decision.
The relevant statutory language provided that an
attorney could not charge a fee for services until after
the date of a final decision by the Board, and then
"only if an agent or attorney is retained with respect
to such case before the end of the one-year period
beginning on that date." 38 U.S.C. § 5904(c)(1)
(1998). The statute further provided, however, that
such limitation did "not apply to services provided
with respect to proceedings before a court." 38 U.S.C.
§ 5904(c)(1) (1998). However, the Court noted that,
in In re Fee Agreement of Mason, 13 Vet.App. 79, 81-85
(1999), in which an attorney was retained at the
CAVC, but more than a year after the Board's
decision, the attorney was entitled to charge a fee for
services provided at the CAVC, but not for services
provided before VA.
Therefore, the initial question in this case was
whether the Board clearly erred in finding that the
Appellant was not retained within one year of the
June 1997 Board decision. In this respect, the CAVC
upheld the Board's finding that, based upon language
of the contingency fee agreement which specifically
and expressly provided that Appellant's
representation would not commence prior to the
agreement's execution, Appellant was not retained
until August 1998.
To the extent that Appellant argued that he was
entitled to the exception created by 38 U.S.C. §
5904(c)(1) (1998), which permitted him to enter into a
fee agreement more than a year after the Board's
decision for services provided at the CAVC, the CAVC
found that the holding in In re Fee Agreement of
Mason controlled. Consequently, because Appellant
was not retained by the veteran until more than a year
after the Board's June 1997 decision, Appellant was
entitled to enter into a fee agreement for services
provided at the CAVC, but was not eligible for
payment of a contingency fee for services provided
before VA.
Mason, continued on page 15.

Mason, continued from page 14.
Accordingly, the Board's May 2008 decision denying
Appellant's eligibility for payment of contingency fees
arising out of his August 1998 fee agreement was
affirmed by the Court.
Chief Judge Kasold dissented, and asserted that the
veteran's request for reconsideration necessarily
abated the finality of the June 1997 Board decision. In
this case, Appellant would have been retained within
the statutory one-year period, and thus entitled to an
apportionment of fees. Despite the dispositive nature
of such issue, the majority refused to exercise its
discretion to address an issue that was not raised by
Appellant. The majority found it to be significant that
neither the Appellant, nor his counsel, nor any of the
attorneys who submitted pleadings in the case, had
raised such an argument. However, Chief Judge
Kasold noted that the litigation postures of the parties
had fluctuated dramatically during the pendency of
the case, and that it was therefore understandable
that, in light of the Secretary's changing position in
his final brief, such an issue had not been
presented. #
Virginia A. Girard-Brady is with ABA Legal Advocates,
P.A. in Lawrence, KS.

Annual Meeting, continued from page 3.
social programs, and Glenn provided highlights and a
brief overview of the activities over the past year.
Glenn then introduced the Bar Association’s new
President, Gayle Strommen.
Gayle formally accepted the presidency and thanked
Glenn for his service. She then discussed her goals for
the year, which are to continue the enthusiastic work
of the past year, while reaching out to fresh faces to
get involved with new programs and planning.
Members were invited to become involved to ensure
the continuation of past successful programs and
events such as the moot court, the Veterans Law
Journal, and the regular happy hour socials. Gayle
also encouraged the membership to offer suggestions
for new programs they would like to see –– with a
springtime, one-day Continuing Legal Education
seminar top on the list. Finally, Gayle recognized the

service of outgoing members of the Board of
Governors, and presented plaques of appreciation to
Glenn Bergmann, Nancy Foti, and Donnie Hatchey.
Following the business portion of the meeting, Gayle
Strommen introduced Chief Judge Bruce E. Kasold,
who presented remarks on the state of the Court.
Chief Judge Kasold offered a perspective looking both
forward and backward, and summed up the state of
the Court as “busy”. He remarked that the Court
continues to receive and resolve a large number of
appeals, and has adopted and implemented strategies
to try and reduce the amount of time it takes to
process cases. He discussed the Court’s revised Rules
of Practice and Procedure and Internal Operating
Procedures, and the new practice with regard to
motions for panel review. He also discussed the
continued work of the Court’s retired-recalled judges,
and the anticipation of three new judges joining the
Court. Chief Judge Kasold reported that, with the
state of the economy as it is, construction of a
courthouse is unlikely in the near future; however, the
Court is anticipating some additional space when VA
General Counsel Group VII moves out of 625 Indiana
Avenue. Finally, Chief Judge Kasold discussed the
successful partnership of the Court and the Bar
Association in putting on the National Veterans Law
Moot Court Competition, thanked the Association for
its programs, and encouraged the growth of the Bar
Association. #

****************
CONTRIBUTORS WANTED
The publications committee is looking for new
members to contribute to upcoming installments of
the Veterans Law Journal. Participants do not need to
be located in the Washington, DC area. We are
looking for feature articles, summaries of recent cases,
book reviews, second looks at older cases, and peeks
inside of any organization that is connected with
veterans law. Suggestions for new types of pieces are
also welcome. If you are interested, please contact
James Ridgway at <JRidgway@uscourts.cavc.gov> or

Gayle Strommen at <Gayle.Strommen@va.gov>.
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