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CAVC Formally Welcomes its Two Newest Judges
Win

On October 9, 2012, the CAVC held the formal
investiture for Judges Coral Wong Pietsch and
Margaret Bartley in the ceremonial courtroom at the
E. Barrett Prettyman United States Courthouse.
Numerous family members, friends, and dignitaries
turned out to welcome the newest members of the
Court, including VA Secretary Eric K. Shinseki and
several judges from the U.S. Court of Appeals for the
Federal Circuit, the U.S. Court of Appeals for the

District of Columbia Circuit, and the U.S. District
Court for the District of Columbia. Shortly before the
ceremony, the new judges visited the United States
Supreme Court, where Chief Justice John Roberts
conducted a private swearing-in ceremony for them.
At the ceremony, Special Assistant to the President for
Presidential Personnel, Collin T. McMahon, presented
the new judges with their commissions. William K.
Suter, Clerk of the Supreme Court, spoke for Judge
Pietsch and recalled how he recruited her for the
Army’s Judge Advocates General’s Corps. Then
Ronald B. Abrams, Joint Executive Director of the
New Judges continued on page 4.

Message from the President
Welcome to the 2012-2013 membership year! Our focus
this year is on growth. Over the last few years, the Bar
Association has come a long way. We have established a
robust series of educational and social programs and
partnered with the Federal Circuit Bar Association to
make some programs more accessible over the internet.
We have created a huge outreach program to law students
through the National Veterans Law Moot Court
Competition (NVLMCC) and the Introduction to Veterans
Law program that we have now presented dozens of times
at law schools across the country. The Veterans Law
Journal and our website are better and more useful than
ever. Behind the scenes, the Board of Governors has
improved our administrative systems, updated our
governing documents, and kept our finances rock solid.
Our goal for the next year is to build on this record by
doing more of what has made us successful in the recent
past. The first step in this process is to expand our
leadership circle. We have increased the size of the Board
of Governors to fourteen members, including five officer
positions. The work we do for our members is all done by
volunteers without the assistance of any full-time staff,
like those of most larger associations. Although our
Board is fantastic, the best way to provide more service is
to have more contributors. As each of our spheres of
activity expands, it has become necessary to divide up
jobs that were once manageable by a single person. We
are also seeking contributions from non-Board members.
If you have something to contribute or a willingness to
take on a discrete task, we want to hear from you.
More important than what is happening behind the scenes
is what our members will see. You will see more of the
great programs we have been able to arrange in the past.
In particular, we want to bring you the best information
on some of the major changes coming that will impact
veterans law, such as the DSM-V and VA’s numerous
adjudication process initiatives. Next April, we will be
presenting an informative CLE program in conjunction
with the Court's Twelfth Judicial Conference
(http://www.uscourts.cavc.gov/judicial_conference/).

learn more about veterans law. We are now expanding
the number of people capable of presenting the program,
and we expect to present more programs at law schools
across the country in the coming year.
Ultimately, the goal for this year is to expand on what has
been working well in the past, with a continued focus on
improving access to programs, speakers, and presentations
for our members who cannot travel to Washington, D.C.
For anyone interested in veterans law, the value of
membership in the CAVC Bar Association will keep
increasing. If you are already a member, we are looking
forward to serving you during the next membership year.
If you are not a member, we hope you take a serious look
at what we have to offer. As good as we have been in the
recent past, 2012-2013 will be even better. #
James Ridgway
President, CAVC Bar Association

IN THIS ISSUE
We are also expanding our student outreach program.
This November 3-4, we are hosting the largest NVLMCC
ever, with twenty teams participating. Last month, we
went to the University of Missouri to present our outreach
program outside of the Washington, D.C. metro area
independent of a Court travel argument for the first time
ever. The response was tremendous. Over one hundred
students — more than 20% of the school — turned out to
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Veterans Law Conference a Success
On Friday, June, 15, 2012, the Bar Association was
pleased to welcome over 100 attendees to its all-day
Veterans Law Conference and continuing legal
education (CLE) program in Washington, D.C. The
agenda was jam-packed with six full sessions, in
addition to lunch with featured speaker the
Honorable Timothy B. Dyk of the U.S. Court of
Appeals for the Federal Circuit.
The day started with a nuts-and-bolts overview of VA
psychiatric examinations, presented by VA
psychologist Dr. Robert Moering. Dr. Moering works
within the Compensation and Pension Department at
the VA Medical Center in Tampa, Florida, and has
extensive experience in conducting forensic
psychological examination. The next session was a
panel made up of Brianne Ogilvie (Counsel at the
Board of Veterans' Appeals (Board)), Lee Becker
(Chief, Administrative Support Division of the Board),
and Nathan Kroes (Counsel at the Board and US
Marine Corps veteran), who attempted to "make
sense of the inscrutable" and discussed the differences
between active duty for training service (ACDUTRA),
inactive duty for training (INACDUTRA), National
Guard and Reserve service, and the ramifications
those distinctions have for individuals seeking VA
benefits. The morning session concluded with a lively
presentation on effective brief writing by Catholic
University Columbus School of Law professor Eleanor
Vuono and business analysts and attorney Aaron
Moshiashwili.
An noon, the crowd adjourned down the hall to a

Bar Association President, Gayle Strommen with the featured
lunch speaker, the Honorable Timothy Dyk of the U.S. Court
of Appeals for the Federal Circuit.

beautiful waterfront room where all were served a
delicious lunch and had an opportunity for
conversation. Following Judge Dyk's informative and
entertaining remarks and question and answer
session, the afternoon session convened.
First, Professor Linda Jellum from Mercer University
School of Law gave an overview of her article
exploring the tension between Gardner and Chevron,
and which case should control in instances of
statutory ambiguity. Next, Professor Michael Allen
from Stetson University College of Law walked our
membership through a close examination of several
recent veterans law cases, identifying what he
considered important recent trends. True to his
reputation, Professor Allen was entertaining and
thought-provoking, and he was joined by seasoned
veterans law attorney Ronald Smith and VA Deputy
Assistant General Counsel Carolyn Washington, who
chimed in on the issues raised and added to the
presentation. Last, but certainly not least, was an
ethics presentation was given by private attorney and
Bar Association Board of Governors member Sandra
Wischow. Ms. Wischow explored the ethics of
practicing before the U.S. Court of Appeals for
Veterans Claims, and offered a comprehensive
overview of some of the challenges faced by attorneys
who change jobs and move between the court, VA,
and service organizations or private practice.
The day concluded with a delightful outdoor
waterfront reception and another opportunity for
conversation and relaxation. Overall, the feedback
from attendees was overwhelmingly positive and the
day is being heralded as a grand success. #

CLE attendees enjoyed a beautiful waterfront lunch
at the Washington Navy Yard.
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New Judges continued from front page.
National Veterans Legal Services Program, talked
about Judge Bartley’s seventeen years with that
organization. After both of the newest members of
the Court were sworn in by Chief Judge Kasold and
robed by family members, they reflected on the
momentous occasion before the ceremonial session
was adjourned for a reception hosted by the Court in
partnership with the CAVC Bar Association.
Both judges have been actively serving on the Court
since June, and issued their first single-judge
decisions in August. Both have also been assigned to
panels working on precedential opinions. Judge
Pietsch is still in temporary quarters while her
chambers are being renovated. Judge Bartley has
already moved into one of the two brand new
chambers the Court has added to accommodate the
additional vacancies created in 2008.
The new judges bring a wealth of experience to the
Court, as demonstrated by their official Court
biographies:
Judge Coral Wong Pietsch was nominated by
President Barack Obama and subsequently appointed
a Judge of the U.S. Court of Appeals for Veterans
Claims in June 2012.
Judge Pietsch has a distinguished career in public
service, both in the military and as a civilian. She was
commissioned in the U.S. Army Judge Advocate
General's Corps and served six years on active duty.
Judge Pietsch continued her service in the U.S. Army
Reserve and rose to the rank of Brigadier General. She
became the first woman to be promoted in the rank of
Brigadier General in the US Army Judge Advocate

General's Corps and the first woman of Asian ancestry
to be promoted to Brigadier General in the Army. In
her military career, Judge Pietsch participated in
numerous exercises and deployments throughout the
Asia Pacific Region.
Until her appointment to the bench, Judge Pietsch
held the position of Senior Attorney and Special
Assistant at Headquarters, U.S. Army Pacific located
in Honolulu, Hawaii. In this position, she provided
and managed legal services in support of the U.S.
Army Pacific’s mission to train Army Forces for
military operations and peacetime engagements
aimed at promoting regional stability. Her
responsibilities included providing advice and counsel
in a myriad of areas of law, to include environmental
law, fiscal law, personnel law, international law, and
administrative law.
As part of the 2007 “surge” in Iraq, Judge Pietsch
volunteered as a Department of Defense civilian to
deploy to Iraq for a year where she was seconded to
the U.S. Department of State to serve as the Deputy
Rule of Law Coordinator for the Baghdad Provincial
Reconstruction Team. During her deployment to
Iraq, Judge Pietsch assisted with numerous civil
society projects involving a variety of Rule of Law
partners, including the Iraqi Jurist Union, Iraqi Bar
Association, law schools, and international rights,
women’s rights and human rights organizations. She
evaluated and sought funding for numerous projects
aimed at building capacity within the Iraqi legal
community to include the establishment, in close
collaboration with the Iraqi Bar Association, of a Legal
Aid Clinic at one of the Iraq's largest detention
facilities. During her time in Iraq, she also established
meaningful relationships with numerous Government
of Iraq ministries, nongovernmental organizations,
and Coalition partners to help reinvigorate the rule of
law in Iraq.
In 2006 Judge Pietsch was appointed by the Governor
of Hawaii to the Hawaii Civil Rights Commission
where she served for seven years. Shortly after the
appointment, the Governor selected Judge Pietsch as
its Chair and, during her tenure, the Commission
improved the claims administrative process,
eliminated backlogs, implemented a public education
program, and initiated an awareness program within
the public schools.

Judge Pietsch at the investiture ceremony with her husband,
Law Professor James H. Pietsch.
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Court Welcomes New Judges continued from page 4.
Earlier in her civilian legal career, Judge Pietsch had
been appointed a Deputy Attorney General for the
State of Hawaii advising the State Department of
Health, State Department of Agriculture, and the
State Criminal History Records Division.
Judge Pietsch's academic degrees include a bachelor
of arts, master of arts, and a juris doctor degree. She
was also a Senior Executive Fellow at the Harvard
University Kennedy School of Government, is a
graduate of the Defense Leadership and Management
Program, and a graduate of the Army War College.
Her awards and decorations include the
Distinguished Service Medal, Legion of Merit,
Meritorious Service Medal, Joint Service
Commendation Medal, Exceptional Civilian Service
Medal, the Meritorious Civilian Service Medal,
Superior Civilian Performance Medal, and the Global
War on Terrorism Medal. She has been the recipient
of the Organization of Chinese Americans Pioneer
Award, the Hawaii Women Lawyers Attorney of the
Year Award, the Honolulu YWCA Achievement in
Leadership Award, The Catholic University Alumni
Achievement Award, the Federal Executive Board
Award for Excellence, and the U.S. Army Pacific
Community Service Award.
Judge Pietsch is married to James H. Pietsch, who is a
Professor of Law at the University of Hawaii William
S. Richardson School of Law and who is also a
veteran.
Judge Margaret Bartley was nominated by President
Barack Obama and subsequently appointed a judge of
the United States Court of Appeals for Veterans
Claims (CAVC) in June 2012.

Judge Bartley at the investiture ceremony
with her husband, Charles Bartley.

For over 17 years prior to her appointment, Judge
Bartley served as a veterans advocate, working as staff
attorney and then senior staff attorney for National
Veterans Legal Services Program (NVLSP), a veterans
service organization. In that capacity, she advised and
trained staff and service officers for The American
Legion, Military Order of the Purple Heart, Vietnam
Veterans of America, and other veterans service
organizations and State departments of veterans
affairs, on issues related to veterans benefits and
veterans preference in Federal employment. She also
represented veterans and survivors of veterans in their
pursuit of VA benefits before the CAVC and the U.S.
Court of Appeals for the Federal Circuit. From 2004
to 2012, Judge Bartley served as editor of the NVLSP
veterans' law quarterly, The Veterans Advocate. She
also testified before Congress concerning federal
agency failure to apply veterans preference laws and
appeared on behalf of amici curiae in several
significant veterans preference cases.
From 2005 until her appointment to the bench, Judge
Bartley also served as Director of Outreach and
Education for the Veterans Consortium Pro Bono
Program. In that capacity, she organized nationwide
training classes for lawyers interested in providing pro
bono representation to veterans and their survivors
before the CAVC. Prior to her career as a veterans
advocate, Judge Bartley served as a judicial law clerk to
now-retired Judge Jonathan R. Steinberg of the CAVC.
Judge Bartley earned a Bachelor of Arts degree, cum
laude, from Pennsylvania State University in 1981 and
a juris doctor degree, cum laude, from the American
University Washington College of Law in 1993.
Aside from her many articles on veterans law
published in The Veterans Advocate, Judge Bartley is
co-author, co-editor, or contributing author of several
other articles and publications, including the Veterans
Benefits Manual (LexisNexis) (co-author 1999-2010,
co-editor 2011-2012); American Veterans’ and
Servicemembers’ Survival Guide (Veterans for America,
2008) (contributing author); VA Benefits for
Low-Income Veterans (Clearinghouse Review,
Sept-Oct 2006) (co-author); VA’s Obligations Toward
Claimants: Analysis of the Veterans Claims Assistance
Act of 2000 (Clearinghouse Review, July-August 2001)
(co-author); The Elderlaw Portfolio Series: Veterans
Benefits for the Elderly (Little, Brown and Company,
1996) (co-author); and Consideration of Pain and
Other Factors in Rating Disabilities (Clearinghouse
Review, July-August 1996) (co-author). #
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Federal Circuit Reverses CAVC on
Time Limit for Surviving Spouses to
Seek Restoration of DIC Benefits
by Kim Sheffield
Reporting on Frederick v. Shinseki, 684 F.3d 1263 (Fed.
Cir. 2012).
In Frederick v. Shinseki, the Federal Circuit was
presented with an issue of statutory interpretation
involving entitlement of dependency and indemnity
compensation (DIC) benefits to remarried spouses of
deceased veterans.
Prior to January 1, 2004, a veteran’s surviving spouse
who was receiving DIC benefits lost entitlement to
them upon remarriage. See 38 U.S.C. § 101(3)
(defining “surviving spouse” in part as one who “has
not remarried”). On December 16, 2003, Congress
enacted the Veterans Benefits Act of 2003 (“Act”),
with an effective date of January 1, 2004 (“effective
date”) to allow surviving spouses who remarried after
the age of 57 to retain their DIC benefits. See
Veterans Benefits Act of 2003, Pub. L. No. 108-183, 117
Stat. 2651, 2652-53 (2003), codified at 38 U.S.C. §
103(d)(2)(B) (2003). 38 U.S.C. § 103(d)(2)(B) was
amended to state: “The remarriage after age 57 of the
surviving spouse of a veteran shall not bar the
furnishing of [DIC] benefits to such person as the
surviving spouse of the veteran.”
Congress also provided new DIC eligibility for
surviving spouses who remarried after the age of 57,
but before the date of enactment of the Act, in
subsection (e) of section 101 of the Act. See Veterans
Benefits Act of 2003, Pub. L. No. 108-183, 117 Stat.
2653. Subsection (e), which is uncodified, reads as
follows:
(e) APPLICATION FOR BENEFITS. In the
case of an individual who but for having
remarried would be eligible for benefits under
title 38, United States Code, by reason of the
amendment made by subsection (a), and
whose remarriage was before the date of
enactment of this Act and after the individual
had attained age 57, the individual shall be
eligible for such benefits by reason of such
amendment only if the individual submits an
application for such benefits to the Secretary
of Veterans Affairs not later than the end of
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the one-year period beginning on the date of
enactment of this Act.
Ruth Hill Frederick is the widow of a World War II
veteran Fred T. Hill. She received DIC benefits from
the time of his death in 1970 until December 4, 1986,
when, at the age of 57, she married Spencer Frederick.
Under the law in force at that time, Mrs. Frederick’s
DIC benefits were terminated. On November 8, 2007,
Mrs. Frederick wrote VA requesting that her DIC
begin again. The Regional Office denied Mrs.
Frederick’s informal application for benefits as
untimely, stating that “all claims for restoration of
DIC benefits terminated due to remarriage on or after
age 57 had to have been submitted in writing during
the period of December 16, 2003 [the enactment date]
to December 16, 2004.”
Mrs. Frederick appealed to the Board of Veterans
Appeals on the basis that she had had no notice of her
eligibility for restoration of DIC benefits and that the
Secretary breached his duty to notify her of them.
The Board rejected this argument, finding Mrs.
Frederick’s application to be untimely.
Mrs. Frederick then appealed to the Court of Appeals
for Veterans Claims (CAVC), arguing that her
application for restoration of benefits was timely on
the basis that her initial 1970 application for DIC was
filed before December 16, 2004. Her position was that
the application timing requirement of December 16,
2004, was an end date for filing and that, so long as an
application was filed before the end date, the
requirement was satisfied. The Secretary argued that
eligibility could not be satisfied by an application filed
before the enactment of the statute, because the
statutory language is written in the present tense
(“only if the individual submits an application”). The
Secretary argued that the Act set forth a requirement
that an application be filed in a window of time,
beginning on the date of enactment of the Act and
ending a year later.
The CAVC agreed with Mrs. Frederick and found that
the statute creates an end date, not a window of time,
for submission of an application for DIC benefits. It
further held that the application requirement is only
applicable to a remarried spouse who had not
previously applied for and received DIC benefits.
Because Mrs. Frederick had previously filed for DIC
Frederick, continued on page 7.

Frederick, continued from page 6.
benefits, the CAVC deemed her to be seeking a
reinstatement of previous DIC benefits, not claiming
eligibility for newly-conferred benefits. The CAVC
reversed the Board decision denying benefits and
remanded Mrs. Federick’s case so that a correct
effective date for the benefit could be determined.
The Secretary appealed to the Federal Circuit.
The Federal Circuit first set forth the basis for its
jurisdiction even though the CAVC did not issue a
final judgment ending the litigation. The Federal
Circuit found that it could exercise jurisdiction
because CAVC had rendered a clear and final decision
on a legal issue that will directly govern the remand
proceedings, and there is a substantial risk that the
issue will not survive a remand. Williams v. Principi,
275 F.3d 1361, 1364 (Fed. Cir. 2002).
In interpreting subsection (e) of the Act, the Federal
Circuit had two questions before it: “[D]oes the
subsection apply to Mrs. Frederick, and if so, what is
the application filing requirement that Mrs. Frederick
must meet?” The Federal Circuit found that Mrs.
Frederick was covered by subsection (e) and that she
was required to file an application for the newly
established DIC benefits within the one-year period
between December 16, 2003, and December 16, 2004.
The Federal Circuit looked first to the language of the
statute, which stated that an individual is eligible for
benefits only if the individual “submits an application
for such benefits[.]” The Court found that use of the
present tense (“submits”) “connotes that a
post-enactment application is necessary to secure DIC
benefits based on remarriage after age 57.” The Court
found that the language “such benefits” “necessarily
refers to DIC benefits that became available for the
first time by virtue of subsection (e) for individuals
who remarried after age 57.” Because these benefits
did not exist when Mrs. Frederick filed her DIC
application in 1970, that application could not be
effective to secure the later conferred right.
The Court found that the application submission
requirement applied to any person seeking to secure
the DIC eligibility created by the Act, regardless of
whether the individual previously received DIC
benefits. The Court noted that 38 U.S.C. § 5101(a)
requires that a claim must be filed in order for
benefits to be paid. The Court pointed out that Mrs.
Frederick’s situation would be the same as that facing

a DIC recipient who remarried before the Act and
whose marriage terminated, who also must file an
application to reclaim DIC benefits.
The Court, finding no ambiguity in the statue,
concluded that any individual seeking to secure the
new DIC benefits afforded by the Act was required to
have applied for such benefits after the date of
enactment of the Act and before the end of the one
year period thereafter. #
Kim Sheffield is an Appellate Attorney with Bergmann
& Moore, LLC.

SAVE THE DATE!
U.S. Court of Appeals for
Veterans Claims
Twelfth Judicial Conference

Thursday, April 18, 2013
Friday, April 19, 2013
Grand Hyatt Washington
at Metro Center
1100 H Street, N.W.
Washington, DC 20001
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Book Review: This is London,
Edward R. Murrow
(Simon and Schuster, 1941), 237 p.p.
by Louis George
Long before the film Goodnight, and Good Luck was
released in theaters back in 2005, I had an interest
and respect for the work of the journalist Edward R.
Murrow. His groundbreaking reporting in the 1950s
highlighted the tactics of Senator Joseph R. McCarthy,
and helped to hasten the Senator’s downfall. In fact,
it was a college report on the Army-McCarthy
hearings in which I truly discovered the work of
Murrow as well as other players in the McCarthy
drama, including Army counsel Joseph P. Welch. It
was Welch’s probing question of McCarthy during
these hearings - “Have you no sense of decency, sir, at
long last? Have you left no sense of decency?” – that
showed me what lawyers could do in helping to stop
demagoguery, and which helped encourage my
interest in the law.
Yet, even those who are familiar with Murrow’s
groundbreaking work in television journalism may
not be aware that he was a war correspondent during
the early days of World War II, when England stood
virtually alone in the face of the Nazi “Blitz,” during
what became known as the Battle of Britain.
Murrow’s broadcasts during the early days of World
War II are retold in his book, This is London, first
published in 1941. This book, written before this
country was at war and when some of the broadcasts
were just months old, provides a rare first-hand
perspective of life in London during the Blitz.
Murrow was a master of the spoken word (he was
trained in speech, not journalism), and a great user of
the descriptive phrase. In a broadcast dated October
10, 1940, he spent the night with the London fire
brigade. From a fire watch tower, he described
watching incendiary bombs dropping about three
miles away, and later described a German bomber
approaching:
Five minutes later a German bomber came
boring down the river. We could see his
exhaust trail like a pale ribbon stretched
straight across the sky. Half a mile
downstream there were two eruptions and
then a third, close together. The first two
looked like some giant had thrown a huge
basket of flaming golden oranges high in the
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air. The third was just a balloon of fire
enclosed in black smoke above the housetops.
In reading Murrow’s work, one can see how he grew
as a broadcaster during this time, focusing less on the
politics and the personalities of the era, and more on
the people of London as they endured the hardships
of the Blitz. In a broadcast from December 24, 1940,
he commented that Christmas in London was not a
merry one, that instead of “Merry Christmas,”
shoppers and office workers said such phrases as “So
long, Mamie,” “Good luck, Jack,” and the like (those
parting words of “good luck” remind me of what
people told each other as they headed home on 9/11 when one wasn’t quite sure what was going to happen
next). In the same Christmas Eve broadcast, Murrow
commented that Londoners’ nerves were unshaken,
and that “they have bought this Christmas with their
nerves, their bodies, and their old buildings.” Finally,
in a closing that foreshadowed his sign-off that he
used for the remainder of his career, he said:
This is London, continued on page 9.

This is London, continued from page 8.
I should like to add my small voice to
give my own Christmas greetings to
friends and colleagues at home. Merry
Christmas is somehow ill-timed and
out of place, so I shall just use the
current London phrase –– so long and
good luck.
Murrow won praise for his broadcasts, and many have
credited him for arousing public support for Britain in
the United States. In December 1941, days before the
Japanese attack on Pearl Harbor, Murrow was
honored at a dinner at the Waldorf-Astoria in New
York. The poet and Librarian of Congress Archibald
MacLeish praised Murrow for his work speaking for
the people of London and for conveying to the United
States what was happening thousands of miles away.
MacLeish said, “You burned the city of London in our
houses and we felt the flames that burned it. You laid
the dead of London at our doors and we knew the
dead were our dead – were all men’s dead – were all
mankind’s dead – and ours.” MacLeish went, on
saying, “[w]ithout rhetoric, without dramatics,
without more emotion than needed be, you destroyed
the superstition of distance and time.”
For me (to paraphrase MacLeish), this book not only
destroyed the superstition of distance but also more
than 70 years of time, taking one back to when
England and its people stood alone in the face of
incredible hardship. #
Louis George is a senior staff attorney with the
National Veterans Legal Services Program, in
Washington, D.C.

Members of the CAVC Bar Association washing the Vietnam
Memorial Wall on the morning of August 25.

Letter to the Editor
I very much enjoyed the Bar Association's June 15
conference and CLE program, and congratulate all
who had hands in its planning and execution. I want
to share two thoughts that occurred to me during the
presentations.
ACDUTRA/INACDUTRA Distinctions. It was
suggested that for purposes of securing service
connection for disease-related disability, advocates
may wish to argue before the Board that duty
characterized by a claimant's service branch or unit as
INACDUTRA really was ACDUTRA. Although
counsel may wish to pursue correction of unit records
(such as orders) they believe mischaracterize the
training, I suggest they keep in mind that in deciding
appeals the Board is bound by the statutes and
regulations, including 38 U.S.C. §101(22) & (23) and
38 CFR §3.6(c) & (d) defining ACDUTRA and
INACDUTRA for title 38 purposes.
Ethical Suggestions in Changing Jobs. Sandy
Wischow's presentation was an excellent survey of the
legal-ethics considerations of switching from
government service to private practice, and vice versa.
But beyond the codes of professional responsibility,
Federal lawyers considering a move to private practice
should also consider the ethics laws and regulations
that pertain to all Federal employees — lawyers and
non-lawyers alike. Any Federal employee considering
employment outside the government would do well
to consult 5 C.F.R § 2635 et seq., "Seeking Other
Employment." OGC's ethics-law attorneys are
available to confidentially advise you. #
Jack Thompson, Deputy General Counsel (VAOGC).

Members of the CAVC Bar Association washing the Vietnam
Memorial Wall on the morning of August 25.
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The CAVC Wades Back into the
Presumption of Aggravation and
Related Medical Evidence Issus
by Corey Bosely
Reporting on Horn v. Shinseki, 25 Vet.App. 231 (2012).
In Horn v. Shinseki, decided on June 21, 2012, the
United States Court of Appeals for Veterans Claims
held that once the presumption of sound condition
applies under 38 U.S.C. § 1111, an unexplained “X” in a
box on a veteran’s medical examination board (MEB)
report during service is insufficient evidence alone to
rebut the aggravation prong of the presumption of
soundness.
On appeal before the Court was a Board of Veterans’
Appeals (Board) decision of November 18, 2009,
which denied entitlement to service connection for a
left hip disorder. The case involved a veteran, Mr.
Horn, who had one month and three weeks of active
duty service, from October 1, 1970, to November 24,
1970. There was no dispute that a hip defect or other
disability of the lower extremities was not noted on
his induction examination. He was diagnosed with
Legg–Calve–Perthes disease during basic training,
after complaining of left hip pain. An MEB
proceeding was recommended, which resulted in a
November 17, 1970 report finding that he was
medically fit for retention, but that Legg–Perthes
disease, indicated with an “X,” had existed prior to
service and was not aggravated by active duty. He
was accordingly recommended for separation, which
occurred shortly thereafter.
At issue before the Court was the presumption of
soundness under 38 U.S.C. § 1111, which directs that
“every veteran shall be taken to have been in sound
condition when examined, accepted, and enrolled for
service, except as to defects, infirmities, or disorders
noted at the time of the examination, acceptance, and
enrollment.” The Court, citing Wagner v. Principi,
370 F.3d 1089, 1096 (Fed. Cir. 2004), set forth that,
when no preexisting medical condition is noted upon
entry into service, a veteran is presumed to have been
sound in every respect. Once the burden of
soundness applies, the burden of proof then shifts to
and remains with VA to establish by clear and
unmistakable evidence both that a disability
preexisted service and that the disability was not
aggravated therein. The Court emphasized that the
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burden of proof never shifts back to the claimant on
either prong. VA could meet its burden of proof with
clear and unmistakable evidence either that (1) there
was no increase in disability during service, or that (2)
any “increase in disability [was] due to the natural
progress” of the preexisting condition. See Wagner,
370 F.3d at 1096. The Court made clear that VA could
not satisfy its burden of proof by finding that the
record contained insufficient evidence of aggravation.
Rather, VA must produce “affirmative evidence”
proving lack of aggravation. The Court went on to
explain that an award of service connection would not
necessarily follow even if VA did not meet its burden
of proof in rebutting the presumption of soundness; a
veteran must still demonstrate evidence of a current
disability and a nexus between his current disability
and the injury or disease in service.
In the November 18, 2009, Board decision before the
Court, the Board initially determined that the record
contained clear and unmistakable evidence that a left
hip condition preexisted the veteran’s entrance into
service. The Court agreed, explaining that the record
was “replete” with medical records, including service
medical records and post-service medical records,
reflecting the veteran’s own statements that he had
the condition during childhood. Citing Doran v.
Brown, 6 Vet. App. 283, 286 (1994), the Court clarified
that the veteran’s own statements, unless he did not
actually make those statements, were sufficient alone
to rebut the preexistence prong of the presumption of
soundness. Furthermore, according to the Court, the
record also contained other evidence reinforcing the
veteran’s own statements indicating onset during
childhood.
Although this record contained clear and
unmistakable evidence that the veteran’s left hip
condition preexisted service, the Court next found
that the Board did not satisfy its burden of proving a
lack of aggravation by clear and unmistakable
evidence. At the outset, the Court noted that the
Board cited and discussed the presumption of
aggravation of section of 38 U.S.C.A. § 1153, which is
not applicable to the aggravation prong of 38 U.S.C.A.
§ 1111. Accordingly, the Board did not accurately
recognize its burden to show a lack of aggravation, as
demonstrated by its reliance on a finding that there
was “no competent evidence of worsening” during
service, including service treatment records that were
Horn, continued on page 11.

Horn, continued from page 10.
“entirely negative.” The Board also relied on the MEB
report as significant evidence “by a physician that the
Veteran’s Legg–Perthes disease was not aggravated
during service.”
In examining the Board’s analysis, the Court observed
that service connection may be granted if there were
“any aggravation” of a preexisting condition during
service, even if there were no specific injury or trauma
during service. VA must prove lack of aggravation,
not lack of injury, and the Board may not speculate
either that (1) “an injury would have aggravated the
disease,” or, conversely, that (2) “the rigors of basic
training would not have aggravated the underlying
disease.” Thus, the Board erred by “considering the
absence of evidence as substantive negative evidence,”
impermissibly shifting the burden of proof to the
veteran to prove aggravation; and by assuming,
without any basis that the complaints of hip pain
during service did not represent a worsening or
increase in severity of the condition.
In the instant case, the Court found the only
affirmative evidence of aggravation to consist of the
“X” on the MEB report. Because the MEB report
provided no further analysis or medical explanation,
even though endorsed by three service physicians, it is
an unexplained conclusory opinion, which is entitled
to no weight. See Nieves–Rodriguez v. Peake, 22 Vet.
App. 295, 304 (2008). The Court declined to extend
Cox v. Nicholson, 20 Vet. App. 563, 569 (2007), or to
presume that a “medical analysis underlying an
opinion in a particular case is correct.”
Next, the Court set forth the means by which VA may
establish a pre-service medical baseline of a condition
in order to then rebut the aggravation prong of the
presumption of soundness. In particular, VA may
obtain an opinion from a VA physician at the time a
veteran is discharged from service, subpoena
preservice medical records, and interview people
familiar with his condition prior to service.
Alternatively, VA could obtain a current medical
opinion addressing the question. In either event, the
Court emphasized that VA had “wide latitude” to
develop evidence rebutting the presumption.
Judge Lance dissented, expressing his conclusion that
the Court’s opinion did not fully or accurately
evaluate the evidence, and missed the opportunity to
provide clear guidance to adjudicators below. He also

felt that the Court’s chosen remedy was neither
required nor appropriate.
First, he felt that the “X” on the MEB report was not
the only evidence against the claim, as the report also
was signed by three physicians, and it indicated that
the veteran had been found “medically fit” “for further
military service.” Judge Lance explained that this
evidence should be provided some probative weight.
Other evidence against the claim, according to Judge
Lance, consisted of an absence of a leg injury during
service; a “very brief,” seven-and-a-half weeks of
service; and a fifteen-year period after service without
treatment. Judge Lance felt that this absence of
evidence could be considered substantive, negative
evidence if such would normally be expected, because
the lack of an observed injury tended to make it less
likely that the veteran’s condition was aggravated by
service.
Judge Lance next discussed why he concluded that
the MEB report could justify VA’s decision to obtain a
medical opinion to address the issues. He finally
explained why he concluded that the case should be
remanded to provide VA with an opportunity to
obtain further evidence pursuant to the Court’s
decision. #
Corey Bosely is a Counsel at the Board of Veterans’
Appeals.

CONTRIBUTORS WANTED
The publications committee is looking for new
members to contribute to upcoming installments of
the VETERANS LAW JOURNAL. We are always
looking for good articles on matters of interest to
practitioners of veterans law. In particular, we
welcome analysis of recent cases or second looks at
how older cases have been used in practice. In
addition, we encourage peeks inside the organizations
that make veterans law tick. Participants do not need
to be located in the Washington, DC area. Please
contact our Publications Chairman, David E.
Boelzner, at Dboelzner@goodmanallen.com for more
information.
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Honoring America's Veterans
and Caring for Camp Lejeune
Families Act of 2012
The Honoring America's Veterans and Caring for
Camp Lejeune Families Act of 2012, Pub. L. No. 112154, 126 Stat. 1167, was signed into law on August 6,
2012. The bill is divided into seven titles and over 50
sections. Although there are many important matters
covered by the legislation, of particular relevance to
practitioners of veterans law is Title V, “Benefits
Matters.” The full table of contents and selected
sections from that title are reproduced below. For
those interested in reading the whole act, a copy of
the law is available from the Government Printing
Office website:
<http://www.gpo.gov/fdsys/pkg/BILLS-112hr1627enr/p
df/BILLS-112hr1627enr.pdf>.

TITLE V—BENEFITS MATTERS
Sec. 501. Automatic waiver of agency of original
jurisdiction review of new evidence.
Sec. 502. Authority for certain persons to sign claims
filed with Secretary of Veterans Affairs on behalf of
claimants.
Sec. 503. Improvement of process for filing jointly for
social security and dependency and indemnity
compensation.
Sec. 504. Authorization of use of electronic
communication to provide notice to claimants for
benefits under laws administered by the Secretary of
Veterans Affairs.
Sec. 505. Duty to assist claimants in obtaining private
records.
Sec. 506. Authority for retroactive effective date for
awards of disability compensation in connection with
applications that are fully-developed at submittal.
Sec. 507. Modification of month of death benefit for
surviving spouses of veterans who die while entitled
to compensation or pension.
Sec. 508. Increase in rate of pension for disabled
veterans married to one another and both of whom
require regular aid and attendance.
Sec. 509. Exclusion of certain reimbursements of
expenses from determination of annual income with
respect to pensions for veterans and surviving spouses
and children of veterans.

SEC. 501. AUTOMATIC WAIVER OF AGENCY OF
ORIGINAL JURISDICTION REVIEW OF NEW
EVIDENCE.
(a) IN GENERAL.—Section 7105 is amended by
adding at the end the following new subsection:
“(e)(1) If, either at the time or after the agency
of original jurisdiction receives a substantive
appeal, the claimant or the claimant’s
representative, if any, submits evidence to
either the agency of original jurisdiction or the
Board of Veterans’ Appeals for consideration
in connection with the issue or issues with
which disagreement has been expressed, such
evidence shall be subject to initial review by
the Board unless the claimant or the
claimant’s representative, as the case may be,
requests in writing that the agency of original
jurisdiction initially review such evidence.
“(2) A request for review of evidence under
paragraph (1) shall accompany the submittal
of the evidence.’’.
SEC. 504. AUTHORIZATION OF USE OF
ELECTRONIC COMMUNICATION TO PROVIDE
NOTICE TO CLAIMANTS FOR BENEFITS UNDER
LAWS ADMINISTERED BY THE SECRETARY OF
VETERANS AFFAIRS.
(a) IN GENERAL.—Section 5103 is amended—
(1) in subsection (a)(1)—
(A) by striking “Upon receipt of a complete or
substantially complete application, the’’ and inserting
“The’’;
(B) by striking “notify’’ and inserting “provide
to’’; and
(C) by inserting “by the most effective means
available, including electronic communication or
notification in writing, notice’’ before “of any
information’’; and
(2) in subsection (b), by adding at the end the
following new paragraphs:
“(4) Nothing in this section shall require the
Secretary to provide notice for a subsequent
claim that is filed while a previous claim is
pending if the notice previously provided for
such pending claim—
Camp Lejeune Families Act, continued on page 13.
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Camp Lejeune Families Act , continued from page 12.
“(A) provides sufficient notice of the
information and evidence necessary to
substantiate such subsequent claim; and
“(B) was sent within one year of the
date on which the subsequent claim was filed.
“(5)(A) This section shall not apply to any
claim or issue where the Secretary may award
the maximum benefit in accordance with this
title based on the evidence of record.
“(B) For purposes of this paragraph,
the term ‘maximum benefit’ means the
highest evaluation assignable in accordance
with the evidence of record, as long as such
evidence is adequate for rating purposes and
sufficient to grant the earliest possible
effective date in accordance with section 5110
of this title.’’.
SEC. 505. DUTY TO ASSIST CLAIMANTS IN
OBTAINING PRIVATE RECORDS.
(a) IN GENERAL.—Subsection (b) of section 5103A is
amended to read as follows:
“(b) ASSISTANCE IN OBTAINING PRIVATE
RECORDS.—
“(1) As part of the assistance provided under
subsection (a), the Secretary shall make
reasonable efforts to obtain relevant private
records that the claimant adequately identifies
to the Secretary.
“(2)(A) Whenever the Secretary, after making
such reasonable efforts, is unable to obtain all
of the relevant records sought, the Secretary
shall notify the claimant that the Secretary is
unable to obtain records with respect to the
claim. Such a notification shall—
“(i) identify the records the Secretary is
unable to obtain;
“(ii) briefly explain the efforts that the
Secretary made to obtain such records;
and
“(iii) explain that the Secretary will
decide the claim based on the evidence
of record but that this section does not
prohibit the submission of records at a
later date if such submission is
otherwise allowed.
“(B) The Secretary shall make not less
than two requests to a custodian of a private
record in order for an effort to obtain relevant

private records to be treated as reasonable
under this section, unless it is made evident by
the first request that a second request would
be futile in obtaining such records.
“(3)(A) This section shall not apply if the
evidence of record allows for the Secretary to
award the maximum benefit in accordance
with this title based on the evidence of record.
“(B) For purposes of this paragraph,
the term ‘maximum benefit’ means the
highest evaluation assignable in accordance
with the evidence of record, as long as such
evidence is adequate for rating purposes and
sufficient to grant the earliest possible
effective date in accordance with section 5110
of this title.
“(4) Under regulations prescribed by the
Secretary, the Secretary—
“(A) shall encourage claimants to
submit relevant private medical records of the
claimant to the Secretary if such submission
does not burden the claimant; and
“(B) in obtaining relevant private
records under paragraph (1), may require the
claimant to authorize the Secretary to obtain
such records if such authorization is required
to comply with Federal, State, or local law.’’.
(b) PUBLIC RECORDS.—Subsection (c) of such
section is amended to read as follows:
“(c) OBTAINING RECORDS FOR
COMPENSATION CLAIMS.—(1) In the case of
a claim for disability compensation, the
assistance provided by the Secretary under
this section shall include obtaining the
following records if relevant to the claim:
“(A) The claimant’s service medical
records and, if the claimant has
furnished the Secretary information
sufficient to locate such records, other
relevant records pertaining to the
claimant’s active military, naval, or air
service that are held or maintained by
a governmental entity.
“(B) Records of relevant medical
treatment or examination of the
claimant at Department healthcare
facilities or at the expense of the
Camp Lejeune Families Act, continued on page 15.
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A Peek Inside . . .
The National Organization of
Veterans Advocates, Inc.
by David F. Hobson

The National Organization of Veterans' Advocates
(NOVA), a not-for-profit 501(c)(6) educational
membership organization incorporated in the District
of Columbia in 1993, is a national organization of
attorneys and other qualified members who act as
advocates for disabled veterans. Many of NOVA's
members are also members of the CAVC Bar
Association. NOVA's goal is to ensure that its
members have the knowledge and skills needed to
provide excellent representation before the U.S. Court
of Appeals for Veterans Claims (CAVC), the Board of
Veterans' Appeals (BVA), and the Department of
Veterans Affairs (VA), for veterans and their
dependents who are seeking benefits from VA. NOVA
is one of the oldest and most experienced groups in
the country, with a singular focus of representing the
interests of veterans in obtaining benefits from VA.
Currently, NOVA is composed of more than 500
attorneys and agents who collectively assist tens of
thousands of our nation's military veterans, their
widows, and their families to obtain VA benefits.
NOVA is led by its president, attorney Michael R.
Viterna, who is assisted by three other officers, Mike
Leonard (VP), Rebecca Patrick (Secretary), and
Margie Bailey (Treasurer), as well as five members of
the Board of Directors. Each year, three positions on
the Board are subject to election. After this election,
the Board will elect its officers for the upcoming year.
All of the officers and board members are either
attorneys who practice veterans law or accredited
agents. The Board confers once a month to decide
important business matters for the organization, to
review reports of its committees, and to set and refine
the direction of the organization. NOVA is comprised
of several different committees, including an Ethics
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Committee, a Congressional Testimony Committee,
an Amicus and Litigation Committee, and a Pro Bono
Committee. The NOVA offices are located in
downtown Washington, DC and in Tempe, Arizona,
and are managed by three permanent staff members,
Executive Director David Hobson, Executive
Administrator Regina Alegre, and Executive
Coordinator Cathy Cuddy.
NOVA offers its members up-to-the-minute
information on topics such as the VA accreditation
process and new regulations, and provides support,
information, and training through comprehensive
semi-annual seminars, through professional advice
and support on its Bulletin Board (a forum for online
discussion among members), and through personal
discussions with colleagues. One of the
organization's most important functions is to
represent its members in front of the VA and
Congress. NOVA regularly provides opinions and
comments on proposed legislation and regulations,
and is regularly invited to testify on veterans-related
issues being addressed by the Senate and House
Committee on Veterans Affairs. NOVA is often
involved in addressing discrepancies between VA
policies and implementation of those policies in the
field, and frequently tries to reach behind-the-scenes
resolutions that better serve veterans and their
representatives.
Because of its close ties to the Washington scene,
NOVA conferences often feature speakers and
presenters from the CAVC, the BVA, and the VA's
Office of General Counsel. At this year's Fall
Conference in Philadelphia, NOVA was proud to have
the CAVC's Chief Judge Bruce Kasold as its keynote
speaker. Clerk of the Court Gregory Block and Chief
Deputy Clerk of Operations Anne Stygles have
addressed NOVA in the recent past, along with many
others who are widely familiar to CAVC Bar members.
NOVA invites everyone to check out the complete list
of upcoming events, including the 20th Anniversary
Celebration to be held at the Hyatt Regency in Crystal
City, Virginia, April 19-21, 2013, at
www.vetadvocates.org/novaseminars4.html.
To this day, the NOVA membership includes many of
the "pioneer" veterans' law practitioners who continue
to generously share their expertise and insights with
new practitioners, and remain active in the CAVC Bar.
Peek Inside, continued on page 15.
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Some of NOVA's newest services to members include
a weekly digest of articles and updates on veterans
affairs issues from around the country, delivered
directly to members every Thursday, and a monthly
newsletter with information on NOVA's legislative
and regulatory initiatives, testimony, and pro bono
efforts.
One of the most significant moments in NOVA's
history came about in 2007 when the President of the
United States signed into law PL 109-461, which
amended the fee provisions to allow accredited
attorneys and non-attorneys to charge a fee for
services provided after the veteran filed a Notice of
Disagreement with a Regional Office rating decision.
The significance of this law, which was championed
by NOVA member Robert Chisholm, is that it gave
veterans the right to choose to hire a private attorney
or non-attorney representative, and enabled veterans'
advocates to earn a fee for their services.
In 2009, to ensure that homeless veterans achieve
self-sustainability while overcoming barriers that
homelessness and poverty perpetuate, NOVA and
Public Counsel's Center for Veterans Advancement
created the CVA-NOVA Pro Bono Advocates
Program. At the genesis of the Program, there were
26 attorney-participants representing 25 law firms
throughout the United States. At the end of
December 2011, the Program had grown to 46
attorneys, representing 40 different law firms from
across the United States. Since its inception, attorneys
in this program have worked over 687 hours for free
and have won $459,841 in benefits for homeless
veterans.
NOVA is proud of its affiliation with the CAVC Bar
Association and the CAVC, and this coming spring
NOVA will work in concert with the Bar and Court
leaders to ensure that the Judicial Conference, the Bar
Association Spring meeting, and NOVA's Spring
Conference and New Practitioners Sessions properly
address issues and showcase the veterans legal
community. This spring's meeting will mark NOVA's
20th anniversary and will be a gala celebration.
For more information about NOVA, see the website
www.vetadvocates.org or call 202-587-5708. #

Camp Lejeune Families Act , continued from page 13.
Department, if the claimant furnishes
information sufficient to locate those
records.
“(C) Any other relevant records held
by any Federal department or agency
that the claimant adequately identifies
and authorizes the Secretary to obtain.
“(2) Whenever the Secretary attempts to
obtain records from a Federal department or
agency under this subsection, the efforts to
obtain those records shall continue until the
records are obtained unless it is reasonably
certain that such records do not exist or that
further efforts to obtain those records would
be futile.”.
SEC. 506. AUTHORITY FOR RETROACTIVE
EFFECTIVE DATE FOR AWARDS OF DISABILITY
COMPENSATION IN CONNECTION WITH
APPLICATIONS THAT ARE FULLY-DEVELOPED
AT SUBMITTAL.
Section 5110(b) is amended—
(1) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (4), respectively; and
(2) by inserting after paragraph (1) the following new
paragraph (2):
“(2)(A) The effective date of an award of
disability compensation to a veteran who
submits an application therefor that sets forth
an original claim that is fully-developed (as
determined by the Secretary) as of the date of
submittal shall be fixed in accordance with the
facts found, but shall not be earlier than the
date that is one year before the date of receipt
of the application.
“(B) For purposes of this paragraph, an
original claim is an initial claim filed by a
veteran for disability compensation.
“(C) This paragraph shall take effect on
the date that is one year after the date of the
enactment of the Honoring America’s
Veterans and Caring for Camp Lejeune
Families Act of 2012 and shall not apply with
respect to claims filed after the date that is
three years after the date of the enactment of
such Act.”. #

David F. Hobson is the Executive Director of the
National Organization of Veterans Advocates, Inc.
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