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THE COURT LOOKS FORWARD TO ITS THIRD DECADE
AT ITS 2010 JUDICIAL CONFERENCE

Retired Justice Sandra Day O'Connor with present and past
members of the CAVC

VA Secretary Eric K. Shinseki addresses the CAVC Bar
Association's Post-Judicial Conference Seminar

Justice Sandra Day O'Connor Promotes
Increased Civic Participation at the
CAVC's Eleventh Judicial Conference

Secretary Shinseki Outlines Vision for
VA's Future at Bar Association Event

by Victoria Moshiashwili
On March 4, retired Justice Sandra Day O'Connor
presented the Judicial Conference's Luncheon
Address. She spoke about a project she has been
working on since her retirement from the United
States Supreme Court: promoting civics education for
young people through fun, interactive, web-based
learning.
Justice O'Connor explained that she had become very
concerned that today's students are not receiving the
information and tools they need to participate
effectively in the democratic process, and to be
Justice O'Connor, continued on page 4.

by Victoria Moshiashwili
On March 5, the Bar Association once again held a
major program after the CAVC’s Judicial Conference.
The event’s featured speaker was the Honorable Eric
K. Shinseki, who spoke about his first year as
Secretary of Veterans Affairs and outlined his plan for
VA's future. He reminded the audience about the size
and complexity of VA's responsibilities: serving
veterans by providing health care and administering
numerous benefits programs, including education,
life insurance, home loans, and more. He proudly
noted that VA has been responsible for medical
innovations (e.g., implantable cardiac pacemakers,
nicotine patches) and groundbreaking research and
development (e.g., designing improvements to
wheelchairs, developing artificial limbs that move
when stimulated by electrical impulses from the
brain). These advancements have improved life not
just for veterans, but for all Americans.
Secretary Shinseki, continued on page 6.

Message from the President — June 2010
I am very pleased to write this message for this new
issue of the VETERANS LAW JOURNAL . The last time I
wrote you, immediately before the Court's Eleventh
Judicial Conference, there was still snow on the
ground after Washington's record-breaking
back-to-back snowstorms. Now, the sun is out, the
temperatures have hit the 90s in Washington (where
it definitely is not a "dry heat"), and summer is almost
upon us. However, I wanted to take a moment to
report on some recent Bar Association events, as well
as to discuss some upcoming activities.
As many of you know, on March 4-5, the Court held
its Eleventh Judicial Conference, in Washington, D.C.
(a detailed article about the conference is found in
this issue of the VETERANS LAW JOURNAL ). At the end
of the conference's first day, the Bar Association
sponsored a reception for conference participants, a
regular tradition that was well-attended and provided
the opportunity for conference attendees to meet and
talk over drinks and food. On the second day, I had
the unique opportunity to moderate a "Conversation
with the Judges," in which I was able to reverse the
tables a bit, and ask the Judges questions that had
been submitted by conference attendees.
The Bar Association was pleased to again host a
program immediately following the Court's
conference. Professor Michael P. Allen of Stetson
University College of Law, a frequent speaker on
veterans law, gave a lively and informative
presentation entitled "Due Process and the Veteran:
What it is and What Ought to Be." Immediately
following Professor Allen, we were honored to
welcome Secretary of Veterans Affairs Eric K.
Shinseki. Secretary Shinseki shared well-received
remarks about his vision for the Department and took
several questions from the audience. Attendance at
this program was quite strong.
On May 27, the Bar Association sponsored a one-hour
workshop entitled "Techniques for Effective Oral
Advocacy," presented by James Ridgway, Esq., Senior
Law Clerk and Chief of Staff to Judge Alan G. Lance,
Sr. This program was very informative (I learned
some useful tips, and I have been practicing in this
area for some time!), and we also offered a toll-free
conference call connection, so we were able to
support participation from Bar Association members
across the country.
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We have some exciting events in the works for this
year, including another Veterans Law Appellate
Advocacy Competition slated for October 16-17, 2010,
in Washington, DC. In addition, members of our Law
School Education Committee have been traveling to
various law schools to discuss veterans law, the Court,
and careers in veterans law. Please check out our
website at www.cavcbar.net for more details.
As I have mentioned in the past, this is your Bar
Association, and we want to be relevant, engaged, and
useful to our members. We appreciate and need your
participation. If you would like to get involved or
have any questions or suggestions, please feel free to
contact me at louis_george@nvlsp.org, or telephone
me at (202) 265-8305, extension 117. #
Sincerely yours,
Lou George
President, CAVC Bar Association

Roberts v. Shinseki: Is a Finding of
Fraud Enough to Terminate a
Veteran's Benefits?
By Loula D. Giannet, Esq.
Reporting on Roberts v. Shinseki, No. 05-2425 (April
23, 2010) 05-2425 (Apr. 23, 2010) (en banc).
Navy veteran Keith Roberts alleged post traumatic
stress disorder (PTSD) based upon several service
connected stressors: (1) being medically examined
and treated after falling in a ditch, being injected with
Thorazine, placed in a straightjacket, and restrained
overnight in a hospital bed; (2) witnessing the death
of his close friend crushed by airplane parts; and (3)
being arrested after trying to rescue his friend after
this accident. In May 1998, the Regional Office
granted the veteran service-connected benefits for
PTSD based upon the stressor of witnessing the death
of his close friend.
In July 2004, after an investigation, the VA Office of
Inspector General found that the veteran's file
contained inconsistent statements regarding the
stressor of witnessing the death of his close friend.
Witness accounts revealed that the veteran was not
present during the incident, and that the veteran was
not a friend of the deceased. In August 2005, after a
hearing before the Board of Veterans Appeals, at
which the veteran was represented by counsel, the
Board severed the veteran's benefits, concluding that
the veteran had committed fraud. Among other
procedural points, the veteran argued that the Board
did not consider whether the other alleged stressors
(being injected with a drug, placed in a straightjacket,
and restrained overnight in a hospital) could
predicate his PTSD.
In considering the severance of benefits, the Board
first inquired whether the veteran had committed
fraud, and then determined whether the initial grant
of benefits was based upon clear and unmistakable
error. The Board reasoned that, under 38 CFR Section
3.957, because the claimant was receiving benefits for
over ten years, the benefits were "qualified for
protection" and could not be severed, "except upon
showing that the original grant was based on fraud or
that the person concerned did not have the requisite
service or character of discharge." Under Section
3.957, fraud is defined as "an intentional
misrepresentation of fact, or the intentional failure to

disclose pertinent facts, for the purpose of obtaining
or retaining eligibility for [VA] benefits, with
knowledge that the misrepresentation or failure to
disclose may result in the erroneous award or
retention of such benefits." The Board reasoned that
the veteran's statements that he was present during
his friend's accident and made rescue attempts were
false. Therefore, the Board severed his serviceconnected benefits for PTSD and denied separate
ratings for dysthymia, depression, and numerous
physical impairments, which were all secondary to the
PTSD.
On appeal, the United States Court of Appeals for
Veterans Claims affirmed the Board's severance of
PTSD benefits based upon the single fraudulent
stressor of witnessing a friend's death, affirmed the
denial of benefits for any condition that was
secondary to the PTSD, but remanded the matter to
the Board for consideration of whether the veteran's
dysthymia and depression could be directly related to
service rather than secondary to the PTSD. The Court
of Appeals further concluded that, based upon the
plain language of Section 3.957, the Board could sever
benefits in effect for over ten years, upon a finding of
fraud alone, without further considering whether the
award of benefits was based upon clear and
unmistakable error under 38 CFR Section 3.105(d).
The lengthy dissenting opinion posited that:
(1) before benefits awarded for more than ten years
can be severed, there must be a finding that service
connection was clearly and unmistakably erroneous;
(2) this standard applies even in cases involving fraud;
(3) the Board should also consider whether the
claimant's PTSD could be premised upon any
alternate stressor other than the stressor deemed to
be fraudulent; (4) VA breached its duty to assist the
veteran in developing evidence regarding any
alternate stressors; and (5) the majority decision
improperly created a "total bar" to benefits for a
veteran who has committed fraud.
After analyzing the majority and dissenting opinions,
pursuant to the plain language of the applicable
regulations, a finding of fraud is sufficient to severe
protected benefits. However, even if the heightened
clear and unmistakable error standard of review
applies, the Board's decision severing PTSD benefits
and benefits for all conditions inextricably
intertwined or
Roberts, continued on page 15.
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Justice O'Connor Addresses CAVC
Judicial Conference
Continued from page 1.
motivated to do so. She told the audience that civics
education is being marginalized and increasingly
pushed out of the curriculum in today's schools. She
noted that only a little over one-third of young people
in America can even name the three branches of
government. On the other hand, young people's
increased participation in recent political campaigns
demonstrates that they do want to be engaged and
involved. Justice O'Connor said that studies support
this conclusion, but also indicate that many young
people feel uncertain about how to obtain useful
information and what they can do to make a
difference. Her concern has inspired the creation of a
website to help students learn about civics and to
provide teachers with online, interactive materials to
help them achieve this goal.
Justice O'Connor said that in order to teach young
people about civics in a fun and engaging way, the
website includes several different games, some of
which are designed for the classroom, and some of
which are designed for use at home. One game is
called "Do I have a Right?," and teaches players about
the Constitution by placing them in the role of
lawyers who earn points in the game if they can

Judge Moorman presents Justice O'Connor with a
token of the Court's appreciation for her appearance.
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successfully help their clients. Another game is called
"Argument Wars," and teachers players about legal
history by allowing them to argue landmark Supreme
Court cases.
The website also provides students with resources,
research links, and information about the American
court system. Young visitors to the website can send
Justice O'Connor a message telling her about their
real-world civics projects, and they can also read
about civics projects that other young people are
doing across the country.
Justice O'Connor told the judicial conference
attendees that she hopes the website will bring useful
civics information alive for young people, and that it
will inspire them to become involved and make a
difference in the world around them.
Justice O’Connor’s remarks were the highlight of the
Court’s Eleventh Judicial Conference, which included
numerous other interesting and informative sessions.
Professor Michael P. Allen, of Stetson University
College of Law, and Professor Linda D. Jellum, of
Mercer University School of Law, spoke about trends
at the CAVC and the Federal Circuit. Professor Allen
made his third consecutive judicial conference
appearance, and continued his tradition of insightful
Continued on the next page.

Professor Michael Allen once again provided his
perspective on recent developments in veterans law.

The soon-to-be-retired duo of Chief Judge William P.
Greene, Jr. and Clerk of the Court Norm Herring
with some of the Court's amazing support staff
that ran the conference flawlessly.

Continued from the previous page.
reflections on recent trends in veterans law, including
emerging case law regarding equitable tolling and due
process. Professor Jellum used her first appearance at
a Court conference to present her analysis of the
CAVC’s use of Supreme Court case law on deference
to agency interpretations of statutes.
In other sessions, a panel of medical and legal experts
discussed the quickly evolving science of brain
injuries, the changing ways in which the service
branches and VA are diagnosing and treating such
injuries, and the implications of these changes on
future disability claims. Stephen W. Comiskey, of
MorganStanley SmithBarney, recounted his
experiences writing and publishing his book, A Good
Lawyer, and shared many of the principles set forth in
the pocket-sized text included in the conference
materials. Judge Davis moderated a panel of doctors
and advocates who discussed the dynamics of
producing adequate medical opinions in support of
compensation claims.
As in past years, the conference also held several
breakout sessions. Practitioners and members of the
Court’s Central Legal Staff presented an "Update on
Staff Conferences Conducted Under Rule 33." Cynthia
M. Brandon-Arnold, the head of the CAVC's Central
Legal Staff, moderated the session on "Understanding

The judges greet the newest members of the Court's
bar, who were sworn in during the ceremonial session
at the judicial conference.

the Court's Standards of Review." Several panelists
discussed "The Court in 2020: Ideas for Change,"
which contemplated the potential for major changes
in the system’s operation, including creating a classaction mechanism, adopting formal rules of evidence,
and altering the Court’s standard of review. Finally,
Christine Cote Hill, Senior Staff Attorney, National
Veterans Legal Services Program, moderated a session
discussing “Navigating the National Personnel
Records Center/Joint Services Records Research
Center,” which featured panelists from VA and the
record centers.
During the conference, Chief Judge Greene gave the
final State of the Court address of his tenure, as both
he and the Clerk of the Court, Norm Herring,
announced their impending retirements after years of
exemplary service to the Court and to the country.
The Judicial Conference also included a ceremonial
session of the Court to swear in new members, as well
as the traditional question and answer session with all
the members of the Court.
Once again, the Court’s Judicial Conference was a
tremendous success, thanks in no small part to
countless hours of preparation by the tireless yet
cheerful staff of the CAVC. The Bar Association
congratulates the Court on another successful event
and is already looking forward to the next conference
in 2012. #
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Secretary Shinseki Speaks at Bar
Association Event
Continued from page 1.
Shinseki told the audience that VA is determined to
fulfill President Obama's charge to transform the
Department into a 21st-century organization. The
President provided a fifteen-percent budget increase
in 2010 in support of this endeavor, and Secretary
Shinseki told the audience that his proposed budget
for 2011 is equally ambitious.
The 2011 budget focuses on three issues of critical
importance to veterans. The first issue is increasing
access to VA's services, and Secretary Shinseki spoke
about VA's initiatives to improve access, particularly
for rural veterans, by using community-based
outpatient clinics, temporary outreach clinics, and
mobile clinics on wheels. VA will also be investing in
telehealth technologies to provide state-of-the-art
health monitoring and care to veterans who do not
live near VA health care facilities.
The second main issue in VA's 2011 budget is a topic
of particular relevance to judicial conference
attendees: reducing the backlog of claims. Secretary
Shinseki noted that VA claims have increased by 75
percent since 2000, and that VA expects another 30
percent increase in 2011. He said that in order to
keep up with the increase and also shorten waiting
times, VA’s proposed 2011 budget would add funding
for more than 4,000 new claims processors, in
addition to its current staff of 11,400.
In this regard, Secretary Shinseki noted that in the
past, VA's traditional approach to achieving faster
and better processing has been "brute force"; adding
more claims processors was the only response to an
increasing number of claims filed. He told the
audience that VA and the Department of Defense
(DOD) are currently working together on a new
approach. They are designing a way to automate the
claims processing system and also create a new
information management system called V-LER: the
Virtual Lifetime Electronic Record. This will create a
single, unified record for each member of the
military forces, and Secretary Shinseki said he
believes it will mean faster processing of claims,
better decisions, no lost records, and fewer errors.
Third and finally, Secretary Shinseki spoke movingly
about the problem of homelessness among veterans.
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He contrasted the fact that, although the men and
women who serve in our nation's military undergo
rigorous training and spend each day performing
difficult and often dangerous missions, as veterans,
they suffer disproportionately from homelessness,
joblessness, depression, substance abuse, and
suicide. He said that, although he was wary of
absolutes, he is committed to ending homelessness
among veterans in five years. Secretary Shinseki told
the audience that there is no reason for any veteran
to be sleeping on the street in the wealthiest and
most powerful country in the world, and that VA has
set an ambitious target to ensure that it would be
working hard on this crucial issue.
In the other part of the CAVC Bar Association
Program, Professor Michael P. Allen, of Stetson
University College of Law, spoke about "Due Process
and the Veteran: What Is and What Ought To Be."
Professor Allen spoke about recent cases from the
U.S. Court of Appeals for the Federal Circuit (Federal
Circuit) that suggest that veterans have a due process
right to the benefits they claim from VA. (Cushman
v. Shinseki, 576 F.3d 1290 (Fed. Cir. 2009); Gambill v.
Shinseki, 576 F.3d 1307 (Fed. Cir. 2009); and Edwards
v. Shinseki, 582 F.3d 1351 (Fed. Cir. 2009)). He said
the Federal Circuit must have been referring to Fifth
Amendment due process rights, and to procedural,
not substantive due process: that is, what procedures
must the government have in place before it does
what it does? Professor Allen believes this would be
a very contextual, case-by-case analysis, without
bright line rules, the central issue being: what
process is due? He noted that just being an applicant
for benefits would not necessarily give rise to a
"reasonable expectation" of receiving it, as might be
required for due process rights to attach. He also
identified the issue of who would decide what
process is due, and noted that, according to Marbury
v. Madison, the federal courts would be the decision
makers rather than VA.
Professor Allen concluded that, for now, any issues
regarding due process are in the Federal Circuit's
jurisdiction, and that whether it makes a difference
will depend on one's opinion about whether the VA
procedure is really pro-claimant. He said that he
thinks that all due process cases would need to be
decided by a panel under the Court’s Frankel criteria,
due to their inherent novelty, and that cases
involving social security and academic tenure might
prove to be illustrative comparisons in regard to the
issue of expectation of a benefit. #

A Peek Inside . . . the National
Veterans Legal Services Program
by Meg Bartley
The National Veterans Legal Services Program
(NVLSP) is an independent nonprofit veterans service
organization that works to ensure that veterans and
active duty personnel receive the federal benefits they
have earned. NVLSP is managed by co-directors Bart
Stichman and Ron Abrams. There are eight full-time
and several part-time staff attorneys in our litigation
department, two full-time staff attorneys in our
publications and training department, and three staff
attorneys working full-time on NVLSP's Lawyers
Serving Warriors™ project.
NVLSP provides a variety of services to veterans,
service members, and their lawyer and non-lawyer
advocates. We recruit, train, and assist advocates
who represent veterans and active-duty military
personnel. We publish educational manuals and
journals that help veterans, service members, families,
and advocates learn about and become entitled to
federal benefits. Finally, lawsuits brought by NVLSP
have forced the VA and the military departments to
pay hundreds of millions of dollars in benefits to
disabled service members, veterans, and their
families.
Most CAVC Bar Association members know about
NVLSP because they use the VETERANS BENEFITS
MANUAL , which is written and updated yearly by
NVLSP staff attorneys and directors, and is published
by LexisNexis. The MANUAL is a fundamental part of
NVLSP's mission to increase the pool of effective
non-lawyer and lawyer advocates available to
represent veterans and their families. Also, for over
20 years, NVLSP has published THE VETERANS
ADVOCATE , a veterans law and advocacy journal that
covers current developments in veterans law. This
journal provides in-depth analyses and advice on
issues affecting entitlement to veterans benefits. We
also publish a Basic Training Correspondence Course
in veterans benefits law, which includes a training
manual, a complete set of intake forms, and a
proficiency examination that advocates submit to
NVLSP for grading.
Bar Association members may also be familiar with
NVLSP's advocacy DVDs. We have a six-hour DVD
entitled, "A Training Guide to Representing Veterans

in VA Benefits Claims," produced by LexisNexis,
which, among other things, covers the law change
that allows attorneys and non-lawyer agents to
represent VA claimants for a fee.
NVLSP has long conducted in-person trainings for
veterans advocates. Over the last 29 years, our
attorneys have trained thousands of attorneys and
non-attorneys through training programs sponsored
by a wide variety of organizations, including veterans
service organizations such as the American Legion,
the Military Order of the Purple Heart, the Wounded
Warrior Project, the National Association for Black
Veterans, Vietnam Veterans of America, and
individual state departments of veterans affairs, as
well as Legal Services Corporation-funded offices,
state bar associations, and members of Congress.
NVLSP houses the Outreach and Education
Components of the Veterans Consortium Pro Bono
Program, which recruits, trains, and provides some of
the mentoring to private bar attorneys who have
agreed to represent an appellant on a pro bono basis
before the Veterans Court. NVLSP and three other
veterans service organizations (the American Legion,
the Disabled American Veterans, and Paralyzed
Veterans of America) together operate the Veterans
Consortium Pro Bono Program. Since 1992, over
2,800 volunteer attorneys have been recruited and
trained to represent claimants who appealed to the
Court without a representative.
NVLSP's newest volunteer lawyer program is Lawyers
Serving Warriors,™ which provides free legal
representation to current and former service
members through a national network of dozens of
private law firms and corporate law departments.
Volunteer lawyers in this program appear before
military disability evaluation boards, military
discharge review agencies, VA regional offices, the
Board of Veterans' Appeals, and various federal
courts.
NVLSP also provides direct representation of
veterans, service members, and their families before
federal agencies and federal courts. Our efforts before
federal courts often focus on impact litigation, cases
which, if successful, will benefit large groups of
service members, veterans and family members.
NVLSP's most visible litigation success is Nehmer v.
U.S. Dep't of Veterans Affairs. Nehmer invalidated
A Peek Inside, continued on page 12.
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CAVC Interprets What Constitutes a
Substantive Appeal
By Sonnet Bush
Reporting on Ortiz v. Shinseki, No. 06-0932 (March. 3,
2010) (en banc).
In Ortiz v. Shinseki, decided on March 3, 2010, the en
banc Court held that, based on the language, history,
and complete structure of the statute, a substantive
appeal required a particular theory of error proffered
by the appellant. Dissenting opinions were filed by
Chief Judge Greene and Judge Kasold.
Ortiz involved the appeal of veteran Roberto V. Ortiz,
who sought an effective date earlier than June 28,
1994, for the award of service connection for bipolar
disorder. He initially sought service connection for a
"nervous condition" in 1971, which was denied by the
RO in an unappealed rating decision. Mr. Ortiz then
attempted to reopen his claim in 1979, which was
denied by the RO in September 1979. Mr. Ortiz filed a
timely notice of disagreement, and in October 1979 a
statement of the case (SOC) was issued informing
him that new and material evidence establishing that
a nervous condition was incurred in or aggravated by
service had not been submitted. The cover letter of
the SOC informed Mr. Ortiz that the SOC was being
issued to him so that he could make his best
argument to the Board as to why VA's ruling should
be changed. Mr. Ortiz was informed that his VA
Form 1-9 (Substantive Appeal) should set out, in his
own words, the benefit he sought, the facts in the
SOC with which he disagreed, and "any errors you
believe we made in applying the law."
In March 1980, Mr. Ortiz filed a statement "kindly
requesting [the] status of my claim of appeal to
Washington my request service connection nervous
condition." The Secretary sent Mr. Ortiz a letter
stating that he must "submit VA Form 1-9 to
reactivate your appeal." Mr. Ortiz responded in May
1980 that,
[t]he form was sent out in November
1979, from here, the Veterans at Ponce.
I can't see the reason why you are
sending me the same form 1-98 [sic]
Appeal, if it is already filed up. Please
search the records because no action
has yet been taken. I hope that you
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can make an evaluation, since I do not
see any reason why you would not
want to do it. [S]ince I have all the
rights. I was 8 years waiting. I hope
you will give me an appointment since
I feel very sick and the treatment at
Mayaguez consists only of pills and
nothing else.
The Secretary informed Mr. Ortiz in June 1980 that he
had never received his VA Form 1-9, that a new VA
Form 1-9 (which was enclosed) was required for
completion and signature, and that if such was not
received within 30 days no further action would be
taken on his appeal. Mr. Ortiz did not respond.
Mr. Ortiz attempted to reopen his claim in July 1994,
and service connection for bipolar disorder was
eventually awarded, effective June 28, 1994. Mr. Ortiz
perfected an appeal as to the effective date assigned,
arguing that a timely substantive appeal had been
filed with the RO's September 1979 rating action.
The Board denied Mr. Ortiz's claim for an earlier
effective date, and Mr. Ortiz appealed to the Court.
In determining that a timely substantive appeal had
not been filed, the Court interpreted the substantive
appeal provision as it existed in 1980 as requiring
specific allegations of error of fact or law. The Court
noted that "it is clear that the statute must be
interpreted as placing a burden on claimants to
expand upon their initial disagreement with the RO
decision by setting forth — however inartfully — a
particular theory of error for the Board to decide."
The Court determined that the fact that the Board
may dismiss any appeal that fails to allege specific
error of fact or law makes the assertion of error
mandatory or, at a minimum, provides that a
claimant assumes the risk of dismissal by the Board if
no error were asserted.
In reviewing Mr. Ortiz's May 1980 submission, the
Court noted there was no reference to the prior SOC
or any argument as to why the denial of his claim was
erroneous, and "does not include even the vaguest
outline of error for the Board to address." A status
inquiry like that offered by Mr. Ortiz is insufficient to
constitute a substantive appeal, as more is required at
that part of the appellate process, namely a statement
as to what error was committed by the RO.
Oritz, continued on page 13.

Dear CAVC Bar Member,
Chief Judge William P. Greene, Jr. will soon be retiring after 12 years of distinguished service at the
United States Court of Appeals for Veterans Claims (CAVC). Judge Greene was appointed to the CAVC
in November 1997, and ably assumed the responsibilities of Chief Judge on August 8, 2005. Prior to his
appointment to the Court, Chief Judge Greene served as a United States Immigration Judge from 1993
to 1997. Before that, he served proudly and with distinction in the United States Army Judge Advocate
General's Corps, retiring as a Colonel in 1993.
Chief Judge Greene has demonstrated his commitment to justice for veterans through his thoughtful
decisions while serving as a federal judge. He has also been recognized as a Distinguished Member of
the Judge Advocate General's Corps Regiment, and in May 2008 was the recipient of the Chief Justice
John Marshall Lifetime Achievement Award presented by the Judge Advocates Association.
To honor Chief Judge Greene's tenure and achievements while serving on the United States Court of
Appeals for Veterans Claims, the Court's Bar Association will commission a portrait of Judge Greene to
be presented to the Court and displayed in the courtroom upon his retirement. Portrait artist Lindy
Bruggink has been commissioned to paint the portrait, and it will likely be presented to the Court in a
ceremony in early 2011. The Bar Association is seeking contributions to its Portrait Fund to finance this
undertaking.
Please consider contributing to this worthy event. The Court's Bar owes a debt of gratitude to Chief
Judge Greene for his thoughtful service. You may send a check made out to the "CAVC Bar Association"
to the below address, or you may contribute on-line on our website <www.cavcbar.net> by clicking on
the Judges Portraits tab.
CAVC Bar Association
P.O. Box 7992
Washington, DC 20044-7992
In advance, thank you for your contribution.

Sincerely,

Bar Association Portrait Committee
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Rule 33 Staff Conferences — A Look
Back and Forward
by Jennifer A. Dowd
Like all other federal appellate courts, the U.S. Court
of Appeals for Veterans Claims (CAVC) has a Central
Legal Staff (CLS). One of the responsibilities of CLS is
to coordinate and conduct staff conferences under
Rule 33 of the Court's Rules of Practice and Procedure.
That rule provides the following regarding the
conferences:
(a) Participation. The Court may
direct the representatives and
self-represented parties to participate
in a staff conference, in person or by
telephone, to consider refinement of
the issues and such other matters as
may help the Court resolve the case.
When necessary following such a
conference, the Court will enter an
appropriate order to control future
proceedings. This rule does not
prevent the parties from discussing
settlement or agreeing to dismiss the
appeal before argument or submission
of the case.
(b) Nondisclosure to Judges.
Statements made during a conference
may not be disclosed to a judge of the
Court as having been made during a
conference unless the parties agree in
writing to such disclosure. This
subsection does not apply to a
conference that has failed to resolve a
dispute about the content of the
record on appeal.
U.S. VET . APP . R.33.
In the early days of the Court, conferences were only
conducted following the request of a screening judge
who — after reading the parties' briefs — believed
that joint resolution was a possibility. In the mid1990s, CLS began sua sponte conducting conferences
in represented cases. However, prior to 2008,
whether to conduct a conference was a decision left to
the discretion of the individual CLS attorney assigned
to the case.

In April 2007, the conferencing program was one
topic of discussion at the Court's Bench and Bar
Conference. The appellants' bar was concerned that,
given the hierarchal structure of Group VII, VA
attorneys had no authority to come to any sort of
meaningful agreement at the conference, and would
often not follow through on representations made
during the conference. VA General Counsel Group
VII was concerned that the majority of the appellants'
bar would spring arguments on VA and expect an
immediate response or agreement without
understanding the additional research and discussion
that was necessary before actual agreement could be
reached. Thus, during the Bench and Bar Conference,
both the Secretary's office and the appellants' bar
agreed that the Court's conferencing program would
benefit from revision.
In January 2008, the Court initiated a pilot program to
"enhance" the staff conferencing protocol. In a
nutshell, the program mandated that all represented
cases would be scheduled for Rule 33 conferences, and
that, two weeks prior to the scheduled conference,
counsel for the appellant had to submit a written
statement of arguments that they intended to include
in their briefs. This would allow sufficient time for
VA counsel to thoroughly review the appellants'
submitted arguments, consult with supervisors, and
ultimately have the authority to reach agreement
before, or at, the conference. Additionally, the Court
provided extensive mediation training and
certification for all CLS attorneys in an effort to
effectuate further the pilot program's goals.
To date, the numbers speak for themselves. In 2008,
CLS scheduled 1986 conferences. Of that number, 1141
cases were projected to be disposed of without
utilizing the resources of the judges. Resolution
includes joint motions for remand as well as voluntary
dismissal of appeals. In 2009, CLS scheduled 3054
conferences, of which 1623 were projected to be
disposed of without utilizing the resources of the
judges. Thus, over the first two years of the
mandatory program, over 50% of cases in which both
sides are represented have resulted in disposition
without a judge's decision. Everyone agrees that
conserving judicial resources is the most valuable
residual effect of the program, but appellants also
appreciate how quickly matters get resolved (as
opposed to waiting for a memorandum decision), and
VA General Counsel has commented that the process
continued on page 16.
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This VETERANS LAW JOURNAL feature allows
practitioners to offer their thoughts on the
implications of a recent decision beyond the stated
holding of the case.

where the testimony reports a contemporaneous
diagnosis, or where the testimony describes
symptoms that support a diagnosis made later by a
medical professional.

In Davidson v. Shinseki, the Federal Circuit
remanded a widow's claim for death benefits for a
determination of whether a lay person's testimony
could relate a veteran's death by drowning to an
anxiety condition that was diagnosed in service.
581 F.3d 1313, 1316 (Fed. Cir. 2009).

by David E. Boelzner

In Davidson, the CAVC had affirmed the Board of
Veterans' Appeals in rejecting lay testimony from a
widow that her husband had committed suicide
because of mental illness related to service. This lay
evidence does not obviously fall into any of the three
Jandreau categories. Indeed, it appears to be just the
sort of evidence properly prohibited by Espiritu, a
lay person's attempt to opine on medical causation.
What the Federal Circuit rejected was the CAVC's
categorical declaration that a lay person was not
qualified to provide the valid medical opinion that
was required to establish nexus.

Davidson is the most recent of several decisions
from the U.S. Court of Appeals for the Federal
Circuit addressing lay evidence in veterans cases, a
series that also includes Buchanan v. Nicholson, 451
F.3d 1331 (Fed. Cir. 2006), and Jandreau v. Nicholson,
492 F.3d 1372 (Fed. Cir. 2007). Analysis of the issue
necessarily begins with a statute: Congress has said
explicitly that veteran claims are to be decided based
upon "all pertinent medical and lay evidence." 38
U.S.C. § 1154(a). This language really reflects
nothing more than the common law practice of
basing decisions on all relevant evidence, lay and
expert. Indeed, the context in which this language
appears in section 1154(a) gives no indication that
Congress thought it was imposing an unusual
evidentiary standard.

Cautionary evidentiary rules may tend to arise from
"usual" cases. Certainly, most matters of medical
etiology or diagnosis will require professional
expertise beyond the ken of lay persons —
including, one would guess, the actual cause of Mr.
Davidson's suicide. Perhaps precisely because
veterans claims are developed and adjudicated in a
non-adversary process without lawyer advocates,
strict evidentiary rules, or cross examination to
expose the weaknesses of evidence, the Board and
the CAVC have formulated cautionary rules
addressing the most common situations. It is hard
to imagine that, outside the liberal evidentiary
environment of the veterans system, a court
decision would be necessary to establish the
fundamental principle of Espiritu.

Early in its jurisprudence, in Espiritu v. Derwinski, 2
Vet.App. 492 (1992), the CAVC ruled that a lay
person is not competent to provide evidence that
requires special expertise, such as medical diagnosis.
The Federal Circuit held in Buchanan, however, that
neither lay testimony nor a medical opinion based
upon it could be rejected solely because the lay
evidence was not corroborated in contemporaneous
medical records, a per se corroboration requirement
being contrary to the statutorily-required
consideration of lay evidence. Jandreau further
refined the Espiritu principle by declaring that lay
evidence not only must be considered, but that it
can be competent to establish even a medical
diagnosis in some circumstances: where the
condition is within lay competency to discern,

The lesson of the Davidson line of cases may be that
the Board, in its multiple roles of gatekeeper, judge,
and fact-finder, and the CAVC in reviewing Board
decisions, cannot overlook the exceptions to a
general rule, and cannot lose sight of the broader
principle: that lay evidence is evidence like any
other, its probative value dependent upon its
accuracy and reliability. #

A Second Look at . . .
Davidson v. Shinseki

David E. Boelzner is with the Veterans Benefits
Practice Group of Goodman, Allen & Filetti,
Richmond, VA.

Practitioners may submit Second Look pieces for
future issues to JRidgway@uscourts.cavc.gov.
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The Librarian’s Corner
by Allison Mays Fentress
A New Internet Resource for Veterans
In case you have not run across it, there is a new
internet resource in town: the Veterans Law
Library. Use the URL:
<http://www.veteranslawlibrary.com> or Google
“Veterans Law Library.”

of Inspector General reports, and commission
reports.
Recently added were specific links for Agent
Orange Claims, Gulf War Illnesses, and PTSD
Claims. For each topic there is a brief overview,
followed by the laws, regulations, selected cases, law
review articles, and selected books. This would be
incredibly handy for a student writing a paper on
any of those topics. Useful Links is selfexplanatory.

I am writing about it here because this is not just a
“how to file your complaint” kind of website; this is a
very comprehensive collection of materials which
veterans, students, and attorneys alike will find very
useful. There is a lot of good information, and with
the inclusion of law review articles and books, it has
an academic feel to it.

Check it out. You will want to bookmark this one. #

To quote the mission statement: “Veterans Law
Library seeks to provide a comprehensive guide to
materials that may be useful in understanding
veterans law . . . [and] seeks to provide a full
spectrum of source material available to all
interested parties . . . .”

A PEEK INSIDE . . . NVLSP

Indeed, it does. This is a very well-organized
website, and the links make sense. Beginning with
the Brief Overview, there is a list of recent court
decisions, hearings, reports, and any new items
added to the website. This is a great place to look if
you want a quick update on veterans’ issues.
Primary Sources has links to Title 38 in the U.S.
Code and the C.F.R., the VA’s M21-1 Adjudication
Manual, and VA Office of General Counsel
decisions.
In Case Law, there is a list of the most notable
opinions from the U.S. Supreme Court. For the
Federal Circuit and CAVC, there are links to
decisions, audios of oral arguments, and court
statistics. Important cases from other federal courts
are also included.
Secondary Sources includes links to congressional
hearings in the Senate and House, lists of law review
articles and books, links to the Independent Budget,
the CAVC’s judicial conferences, and the BVA
Chairman’s annual reports. Oversight includes
links to congressional hearings, GAO, and VA Office
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Allison Mays Fentress is the Librarian for the U.S.
Court of Appeals for Veterans Claims. She can be
contacted at (202) 501-5861 or at
afentress@uscourts.cavc.gov.

Continued from page 7.
VA's Agent Orange regulations, and the 1991
Consent Decree in that case has since resulted in
payment of hundreds of millions of dollars in
retroactive disability and death benefits to Vietnam
veterans who suffer or died from conditions related
to Agent Orange exposure.
At the current time, NVLSP is spending substantial
time on a lawsuit certified by the U.S. Court of
Federal Claims on behalf of 4,400 veterans who
served in Iraq or Afghanistan and were discharged
since December 17, 2002, for post-traumatic stress
disorder without the lifetime military disability
payments and free health care to which they and
their families are entitled by law. In response to the
lawsuit, Sabo v. United States, filed by NVLSP and
pro bono counsel at Morgan Lewis & Bockius LLP,
the military departments have agreed to a favorable
administrative resolution process involving an
individualized review of the cases of each of the
4,400 veterans who opt-in to the lawsuit. NVLSP
and Morgan Lewis are currently counseling those
who opt-in on the resolution process. #
Meg Bartley is a senior staff attorney at NVLSP,
editor of THE VETERANS ADVOCATE ®, and Director of
Outreach and Education for the Veterans
Consortium Pro Bono Program.

CM-ECF Suggestions from the CAVC's
Public Office

2.

Choose the correct event when you are filing a
pleading. See the list of Docketing Events
posted on the website. Contact the Efiling
Desk if you are not sure which event to use.

3.

When you file a Notice of Appearance, click
the “Add Attorney” button. Clicking that
button adds the attorney to the case so that
he/she may efile subsequent pleadings. The
attorney must also log out of CM/ECF and log
back in to be able to efile subsequent
pleadings.

4.

Do not file more than one pleading in one
PDF file and/or efile more than one pleading
in one docket entry. All pleadings, with the
exception of the Notice of Appearance and Fee
Agreement, must be their own separate PDF
files and docket entries. Exhibits should be
included in the PDF file (Example: Notice of
Appeal with exhibits should be in one PDF
file). However, a motion for leave and a
motion for an extension should be in two
separate PDF files AND efiled one after the
other.

5.

Remember that once a case is opened and
assigned a docket number, all future
pleadings, including the declaration of
financial hardship, should be filed by the
attorney through the CM-ECF system. #

by Anne P. Stygles
Now that the Court’s case management electronic
case filing system (CM-ECF) has been fully
operational for 18 months, we wanted to give you a
few tips on how to reduce the issuance of a notice of
non-conforming papers. If you see the word
RECEIVED in front of your pleading, i.e., motion or
brief, it usually indicates that something is noncompliant with the pleading, and the Public Office
will return the pleading as non-conforming. The
following is a list of the reasons why most pleadings
are returned as non-conforming:
1.

Non-compliant with Rule 28(a)(2): The RBA
citations in your brief are not listed in your
table of contents.

2.

Non-compliant with Rule 26(b)(2)(A), (B),
(C), and/or (D): The current date due, the
revised date sought, and/or the number of
extensions for each party are incorrect.

3.

Non-compliant with E-Rule 10: There is either
no signature at all or no e-signature.

4.

Non-compliant with Rule 32(e): Pleading filed
should have been filed in a different case (the
name and case docket number on the
pleading is not the same as in the case that the
pleading was filed.)

5.

Multiple pleadings merged into one PDF file
or efiled together into one docket entry. All
pleadings, with the exception of the Notice of
Appearance and Fee Agreement, must be their
own separate PDF files and docket entries.
Exhibits should be included in the PDF file
(Example: Notice of Appeal with exhibits
should be in one PDF file). However, a
motion for leave and a motion for an
extension should be in two separate PDF files
AND efiled one after the other.

Other suggestions when using the CM-ECF system:
1.

Look at the Docket Report BEFORE and
AFTER efiling and make sure the correct
pleading was efiled.

Anne P. Stygles is Chief Deputy Clerk of the CAVC.

Ortiz
Continued from page 8.
The Court further determined that it was not
unreasonable to request that Mr. Ortiz submit a new
substantive appeal since there was none of record,
and that Mr. Ortiz should not be rewarded for his
refusal to cooperate. Finally, the Court emphasized
that VA does not have infinite resources, and it is
therefore appropriate for the Secretary to conserve
those resources by requiring a reasonable level of
cooperation from a claimant. The Board's
determination that an earlier effective date was not
available was therefore correct. #
Sonnet Bush is Special Counsel to the Principal Deputy
Vice Chairman.
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Divergent Paths: A Review of Wilbur
J. Scott, Vietnam Veterans Since the
War: The Politics of PTSD, Agent
Orange, and the National Memorial
(2d ed. 2004), 320 pp.
by James D. Ridgway
The political history of America’s treatment of Vietnam
veterans is complex. Wilbur J. Scott, both a Vietnam
veteran and a sociology professor, tackles this story
through three intertwined histories: the fight for
recognition for Post-Traumatic Stress Disorder (PTSD),
the battle for Agent Orange benefits, and the struggle to
construct the Vietnam Veterans Memorial.
He
interviewed countless individuals to provide a
comprehensive telling of the tales. He may not have
succeeded in remaining a neutral storyteller
throughout, but that probably has much to do with the
material provided by the interviewees. Nonetheless, he
does an excellent job of covering all three stories from
numerous perspectives.
The two major narratives — the stories of PTSD and
Agent Orange — provide an interesting contrast.
Vietnam Veterans Since the War proceeds
chronologically, and so begins by discussing PTSD.
Returning Vietnam veterans initially faced a huge
hurdle in obtaining treatment for PTSD because the
second edition of the American Psychiatric Association
(APA)’s Diagnostic and Statistical Manual of Mental
Disorders (DSM-II) lacked any entries for war-related
mental trauma. As a result, few psychiatrists even
inquired about veterans’ combat experiences when
treating veterans immediately after the war. Indeed, the
connection between combat and the mental health
problems faced by veterans was noticed by only a few
professionals either within or outside of VA during the
early 1970s. Nevertheless, a core group of concerned
practitioners was able to develop comprehensive
treatment and diagnostic models over time. Together,
the group was able to gather evidence of PTSD as a
mental health disorder, and co-opt APA’s process for
rewriting the DSM. Better treatment, benefits, and
targeted programs quickly followed.
The relatively rapid recognition of PTSD contrasts
sharply with the story of Agent Orange illnesses. The
movement to seek recognition for Agent Orange-caused
injuries was only beginning by the time PTSD was
becoming a professionally recognized condition. The
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battle over Agent Orange care was fought
simultaneously in the federal courts, VA, and the halls
of Congress. However, the essential problem was the
same throughout: a lack of convincing evidence to
support the early anecdotal evidence offered by
veterans. Although there was little doubt that dioxin
could cause health issues in high concentrations, it was
difficult to study the effects of Agent Orange on
veterans in part because there was great uncertainty as
to which veterans were exposed and what level of
exposure was possible from aerial spraying. In fact,
most of the 1980s was spent fighting over the
preliminary issue of how to design a study that would
provide reliable information. It was not until 1991 that
Congress finally resolved the issues surrounding the
scientific process by turning the problem over to the
National Institutes of Health and defining the causation
standard to be applied.
Of course, neither illness’ narrative is simple enough to
explain in this review, or is even concluded at present.
However, they both provide a compelling look at the
complex interactions between the political and
scientific processes affecting veterans’ health care.
Although not argued by Scott, in a very real way
veterans benefits can be path-dependent — the speed
with which a new condition is recognized is heavily
influenced by whether there is a preexisting scientific
process that can be co-opted to support the claim.
Scott’s conclusion is different, but equally important:
Science is based upon the “null hypothesis,” the
presumption that there is no relationship between any
two events until proven. It is a necessary part of the
scientific process. Indeed, many hypothesized causes
are disproved. However, this leads to an inevitable —
and often prolonged — delay between when veterans
first notice problems and when the government has
gathered enough evidence to be willing to recognize
their claims.
In either formulation, the enduring lessons of Vietnam
Veterans Since the War are the same. Modern war
continues to generate new and unexpected challenges.
The new conditions that afflict each generation of
veterans may be unpredictable, but the speed with
which they are recognized is predictably influenced by
the scientific community and whether it is equipped to
quickly examine the issue that is emerging. Therefore,
understanding the politics and procedures of science is
key to understanding the development of veterans law.

#

ROBERTS V. SHINSEKI
Continued from page 3.

Appeals for the Eleventh Circuit, former state prosecutor,
and former substitute general magistrate for the Sixth
Judicial Circuit of Florida.

secondary to the fraudulent PTSD can still stand
because it is clear and unmistakable error to award
benefits based upon false evidence. The entitlement
to benefits would be void. Under such circumstances,
the termination of benefits is not unnecessarily
punitive and does not mitigate the VA's burden of
proof.
Analogous to notions of contract law, a contract is
null and void if it is premised on an underlying
illegality. Similarly, in criminal and civil law, an
allegation of "fraud," in and of itself, triggers a
heightened legal analysis requiring specific averments
and triggering certain stringent standards of proof.
As with criminal evidentiary suppression standards,
evidence that is derived from wrongdoing or illegality
constitutes "fruit of poisonous tree" and, therefore,
cannot predicate an award of disability tainted by that
poison.
Although, I agree with the dissenting opinion that a
veteran should not be totally barred from seeking
benefits unrelated to the fraud, I respectfully disagree
with the rationale that the majority opinion imposes a
"severe sanction" upon "veterans who have honorably
served our country and are entitled to fair process in
their adjudication of their claims, regardless of their
post service activities." Perhaps, due to his mental
health problems, an expert psychological opinion may
support that the veteran was not able to discern true
from false, and did not recognize the ramifications of
proffering false evidence to the Court. Under those
circumstances, his post-service fraud may be a
mitigating factor for the Court to consider. However,
the fact remains that fraudulent conduct, regardless
of whether it occurred in service or post service, is
dishonorable. The majority opinion does not unfairly
punish a veteran for fraud, but it does uphold
severance of the veteran's benefits as a just forfeiture
of entitlement supported by the federal regulations.
The Court remand for further consideration of
potential service-connected benefits for conditions
unrelated to the fraud, also comports with fair
process. #
Loula D. Giannet is a disability attorney, member of the
Florida Bar Professional Ethics Committee, former
federal appellate law clerk for the United States Court of

Shereen Marcus, Articles Editor for the
Veterans Law Review, with a copy of the
latest issue, which was distributed at the
Court's Judicial Conference.

CONTRIBUTORS WANTED
The publications committee is looking for new
members to contribute to upcoming installments of the
VETERANS LAW JOURNAL . Participants do not need to be
located in the Washington, DC area. Please contact
James Ridgway at jridgway@uscourts.cavc.gov or Louis
George at louis_george@nvlsp.org.
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Rule 33 Staff Conferences
continued from page 10.
has enabled their office to streamline claims,
resulting in greater efficiency.
Now in its third year, it is safe to say that the
program is no longer a "pilot" experiment, but rather,
is here to stay. However, that is not to say that
additional changes and improvements are not
warranted. During the Court's 2010 Judicial
Conference, one of the breakout sessions highlighted
the current process, and included significant
discussion regarding possible changes that could
result in greater efficiency. Some of the ideas
included (a) a CLS preliminary triage of cases to
better focus resources where they could likely result
in joint motions for remand; (b) conducting second
(and possibly) third conferences where the parties
are close to agreement but, for whatever reason,
cannot finalize a JMR; and (c) additional mediation
and alternative dispute resolution training for CLS
attorneys to encourage more proactive participation.
Senior Staff Attorney Cynthia Brandon-Arnold is
open to discussion on all suggestions that might
improve the process, and regularly fields questions
regarding the program. She acknowledges that the
process is working well and that the judges are
certainly happy with the numbers, but that it does
not mean improvements cannot be made. CLS is
committed to working with the Board of Judges and
the Court's bar to make all necessary changes aimed
at improving the system. We hope that at some time
in the not-so-distant future, the Bar Association will
host another Bench and Bar Conference to address
the conference program and possible improvements.
In the meantime, one of the most common questions
CLS gets regarding the conference protocol is why
are there different filing prerequisites. Specifically,
the order scheduling the conference directs the
appellant to email or fax the summary of the issues to
opposing counsel and CLS, but then requires
electronic filing through CMECF of the certificate of
service. Counsel has questioned why the summary of
issues cannot be filed along with the certificate of
service. To the extent this requirement seems
unnecessarily cumbersome, there is a reason for it.
Rule 33(b) requires that the conferences remain
confidential, and that "[s]tatements made during a
conference may not be disclosed to a judge of the
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Court." U.S. VET . APP . R.33(b). To ensure
confidentiality, the summary of issues cannot be
placed on the public docket through CMECF.
However, the certificate of service must be on the
docket to ensure compliance with the Court's order.
Although this may result in some inconvenience to
the parties, it is necessary to maintain the
confidentiality required by the rule.
If there are other questions or suggestions regarding
the conference program or protocol, please forward
them to the VETERANS LAW JOURNAL for discussion in
a future issue. #
Jennifer A. Dowd is an attorney with the CAVC's
Central Legal Staff and a past president of the Bar
Association.

A Note from the Clerk of the Court
by Norm Herring
The Court has been searching for a location for a
dedicated Veterans Courthouse for many years.
With the help of our Congressional Appropriations
Committee, GSA, and several outstanding
consultants, we have identified a prospective,
government-owned site in Southeast DC. The Court
completed a feasibility study in 2007, that
emphasized the need for a distinctive facility which
would honor veterans and provide an adequate
facility for the Court both now and in the future.
MGA Architects was hired by the Court and GSA to
provide a Pre-Development planning study on the
proposed site. That work will be completed in July
2010. Several contingencies have been identified,
and GSA has begun work on providing solutions to
those issues. The Board of Judges and the Clerk have
reviewed proposed designs and building sizes, and
environmental studies have been completed. Once
the Pre-Development study is completed, it is hoped
that we will be able to move forward with the actual
design/build program.
I will provide an update on the progress toward a
new Courthouse later this summer. #

A few more happy faces from the 2010 Judicial Conference and Bar Association Event
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Service
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! September: Meet the Veterans Law Judges

! October: The Second Veterans Law Appellate
Advocacy Competition
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