
B. THE BOARD FAILED TO PROVIDE AN ADEQUATE STATEMENT OF 
REASONS OR BASES. 

Mr. X indeed challenges the accuracy and plausibility of the Board’s 

statements of reasons or bases, in light of irrefutable logic, and the relationship be- 

tween testimony that, in actual fact, the Board never found to be not competent, not 

credible, or otherwise not relevant, and the accuracy, completeness, adequacy, or 

other legality in the XX, 20XX, VA DEHP dose estimation opinion, the XX, 20XX, 

VA Compensation Service opinion, and the VA examiner’s XX, 20XX, and XX, 

20XX, opinions. It is well established that the Board must provide for its 

findings and conclusions as to material issues of fact and law an adequate “state- 

ment of reasons or bases.” 38 U.S.C. §§ 7104(a), (d)(1); Allday v. Brown, 7 Vet.App. 

517, 527 (1995); Gabrielson v. Brown, 7 Vet.App. 36, 39-40 (1994); Gilbert, 1 Vet.App. at 

56-57. “[T]he Board must analyze the credibility and probative value of the evi- 

dence, account for the evidence which it finds to be persuasive or unpersuasive, and 

provide the reasons for its rejection of any material evidence favorable to the 

[V]eteran,” without mischaracterizing the evidence. Allday, 7 Vet.App. at 527; Yancy 
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v. McDonald, 27 Vet.App. 484, 490-91 (2016); Washington v. Nicholson, 19 Vet.App.

362, 368 (2005). Summary rejection of favorable, material lay or medical evidence 

does not constitute a statement of reasons or bases and frustrates the Court’s judicial 

review. Id.; McKinney v. McDonald, 28 Vet.App. 15, 32-34 (2016). A mere listing of ev- 

idence before proffering a conclusion does not constitute an adequate statement of 

reasons and bases. Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 304 (2008) (quoting 

Dennis v. Nicholson, 21 Vet.App. 18, 22 (2007)). As noted above, as an administrative 

tribunal, the Board, not the Secretary, functions as the factfinder. Gilbert, 1 Vet.App. 



at 52; Yancy, 27 Vet.App. at 490-91; McDowell v. Shinseki, 23 Vet.App. 207, 214 (2009); 

Martin, 499 U.S. at 156, 111 S.Ct. 1171. Moreover, with regard to the adequacy of VA 

medical examinations or opinions, the fact that VA provided in the first instance the 

VA examinations requires that VA ensure their adequacy. Barr, 21 Vet.App. at 311. 

Reviewing the accuracy and completeness of the factual premises of a medical opin- 

ion is well within the Court’s prerogative. 38 C.F.R. §§ 4.1, 4.2; Green v. Derwinski, 1 

Vet.App. 121, 123-24 (1991); Reonal v. Brown, 5 Vet.App. 458, 461 (1993); Stefl v. Ni- 

cholson, 21 Vet.App. 120, 124-25 (2007); Nieves-Rodriguez, 22 Vet.App. at 304. But, it is 

also the Board’s responsibility to provide a statement of reasons or bases that at- 

tempts to resolve or, at the very least, addresses potential inconsistencies in medical 

evidence. Hanson v. Derwinski, 1 Vet.App. 512, 518 (1991). “[M]ost of the probative 

value of a medical opinion comes from its reasoning.” Nieves-Rodriguez, 22 Vet.App. 
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at 304. In general, as the Board indeed noted, the basic, commonsense principle is 

that a medical opinion, to include a VA medical examination or opinion, must con- 

tain reasoned, thorough, valid medical analysis. Id.; Prejean v. West, 13 Vet.App. 444, 

448 (2000); Guerrieri v. Brown, 4 Vet.App. 467, 470-71 (1993). When the requisite, ad- 

equate statement of reasons or bases is absent, the Board may not favor over another 

the opinion of one competent medical expert. Id. at 300 (citing Owens v. Brown, 7 

Vet.App. 429, 433 (1995)). Where, for instance, a medical expert infers that the ab- 

sence of contemporaneous medical documentation accompanying a lay assertion es- 

tablishes the event never occurred, the observed complaint never happened or was 

otherwise idiopathic, or the lay statement is incompetent, incredible, or irrelevant 

but, in actual fact, the lay statements have not been found to be not competent, not 



credible, or not relevant, it may be necessary for the Board to provide a statement of 

reasons or bases addressing the accuracy and completeness of the expert’s rationale 

and factual assumptions: in other words, it is well established that the Board cannot 

utilize or perpetuate a purported absence of contemporaneous medical documenta- 

tion alone as a basis for the rejection of nonetiological lay evidence. Buchanan v. Ni- 

cholson, 451 F.3d 1331, 1336 (Fed.Cir. 2006); Kahana, 24 Vet.App. at 434-37; Colvin, 1 

Vet.App. at 172; Washington, 19 Vet.App. at 368; Jandreau v. Nicholson, 492 F.3d 1372, 

1377 (Fed.Cir. 2007); Dalton v. Nicholson, 21 Vet.App. 23, 38-40 (2007). In other 

words, a purported absence of evidence does not constitute substantive negative ev- 
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idence. Id.; McLendon, 20 Vet.App. at 85; Buczynski v. Shinseki, 24 Vet.App. 221, 224 

(2011). Stated a different way, where a plain reading of a VA examiner’s opinion in- 

dicates it is founded on “the lack of notation or treatment of a[n] [ ] injury [or par- 

ticular event] in service,” or that the VA examiner “ignored” lay evidence that could 

corroborate the occurrence of an event or a complaint capable of lay observation, or 

lay evidence that VA, in actual fact, never found to be incompetent, incredible, or 

otherwise irrelevant, a Buchanan violation may result, and the VA examination may 

be inadequate. See e.g. Dalton, 21 Vet.App. at 38-40. Again, in other words, a VA ex- 

aminer and the Board err where their reliance is on the purported absence of con- 

temporaneous medical documentation, rather than objective evidence; the lack of 

records “does not, in and of itself, render lay evidence not credible.” While “clinical 

evidence” or contemporaneous medical records are not, as a matter of law, required, 

the principle is all the more forceful when the Board, in actual fact, never in the first 

instance finds the lay evidence to be not competent, not credible, or not relevant. 



Contra Hickson v. Shinseki, 23 Vet.App. 394, 404-05 (2010) (a VA examiner may not 

need to consider lay evidence the Board has already found to be not competent or 

not credible); Monzingo v. Shinseki, 26 Vet.App. 97, 105-06 (2012) (citing Acevedo v. 

Shinseki, 25 Vet.App. 286, 293 (2012)) (VA examiners are not obligated to provide 

bona fide statements of reasons or bases or discuss every piece of evidence the 
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claimant believes to be favorable). Such guiding principles are, at the very least, ap- 

plicable to X’s case. 


